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CABOT MANTANONA LLP

Rebecca ]. Wrightson, Esq.
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Tamuning, Guam 96913

Telephone: (671) 646-2001
Facsimile: (671) 646-0777

Email: rw@cmlaw.us | as@cmlaw.us

Attorney for Purchasing Agency Guam Community College

BEFORE THE PUBLIC AUDITOR

PROCUREMENT APPEALS
TERRITORY OF GUAM
In the Matter of % Appeal No. OPA-PA-21-013
J] Global Services, )
) PURCHASING AGENCY’S STATEMENT
Appellant, % ANSWERING ALLEGATIONS OF APPEAL
and )
, )
Guam Community College )
Purchasing Agency. %

Pursuant to 2 GAR4 § 12105(g), Purchasing Agency Guam Community College
(“GCC”) submits this Statement answering the allegations of Appellant ]J Global Services’
(“J] Global”) above-captioned Appeal. (See Notice of Appeal [cited “Appeal”] (Oct. 27, 2021).)

BACKGROUND

On May 13, 2021, GCC issued Bid Invitation No. GCC-FB-21-009 (“IFB”) for a design-
build concept for replacing Building 900’s metal awning structure (the “Project”) that
required a completion time of ninety days inclusive of the “building permit process and
material lead time,” and pricing for two options for the material: Option 1 being black iron
and Option 2 being galvanized iron. (See Agency Report [cited “AR”], Tab 10 at 001-02, 030-

31.) At the Bid Opening on the morning of June 3, two bidders submitted bid packets for the



solicitation: J] Global, and Clayarch, Inc. (See AR, Tab 8.) That evening about 6:00 p.m.,,
J] Global sent a letter to GCC attempting to “correct an error” in the pricing offered in its bid
packet.! (See AR, Tab 7 at 024-25.) The next day, GCC advised ]] Global that its bid prices
could not be changed (see id. at 022-23), in accordance with the law, see 5 GCA § 5211(f);
2 GAR 4 § 3109(m).

After evaluation of the bid packets, on July 2, 2021, GCC sent a Notice of Intent to
Award to ] Global that contained a list of items required prior to awarding the contract for
Option 2 galvanized iron in the amount of $163,263.84.2 (See AR, Tab 5 at 061.) J] Global
provided these items via email on July 16 and hand-delivery on July 19. (See id. at 049-55.)

On July 27,2021, GCC emailed to J] Global a bid award letter advising that the date for
both the contract award and notice to proceed is July 27, 2021 and attached the formal
contract for JJ] Global’s signature — it was already signed by GCC. (See AR, Tab 5 at 043-48 &
Tab 6.) On July 28, GCC emailed to J] Global the purchase order for the Project. (See id.)
Although ]] Global received the award letter, formal contract and purchase order (see AR,
Tab 5 at 043-47), J]] Global did not sign and return the formal contract. Instead, for the next
several weeks, J] Global questioned items and requirements clearly set forth in the IFB (see

id. at 040-42), requested extensions of the Project’s completion date (see id. at 035-39) and

1 Global’s bid packet offered a total price of $179,590.24 for Option 1 black iron, and a total price
of $163,263.84 for Option 2 galvanized iron. (See AR, Tab 9 at 016-17.) J] Global’s letter indicated that
it wanted for these prices to be the other way around with the galvanized iron price being the higher
price. (See AR, Tab 7 at 025.)

2 In its Appeal, J] Global puzzlingly highlights the “Updated CPM Chart” on the list of required items
in the Notice of Intent to Award (“NOIA”), and its June 25 email responding to matters being clarified
during the bid packets’ evaluation and July 6 letter responding to the NOIA. (See Appeal at 2-3.)
Notably, in its June 25 email, J] Global responded to a query regarding its CPM Chart that it “[w]ill just
need to input Start Days in the equation” (see AR, Tab 7 at 005-10) — i.e., an “Updated CPM Chart.”
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requested to add language to the formal contract regarding an extension of the Project’s
completion date (see id. at 024-28).
The below timeline shows communications between GCC and J] Global from the date

GCC informed J] Global of the award.

e GCCemailed to]] Global the award letter dated July 26 and the formal
contract already signed by GCC to take effect on July 27, 2021, stating
that J] Global needed to sign and return the formal contract; the letter
further advised that the notice to proceed date is also July 27 with a
90-day completion date of October 24 (see AR, Tab 5 at 043-44 &
Tab 6)

July 27, 2021

e GCC emailed to J] Global the purchase order for the Project (see AR,

July 28,2021 Tab 5 at 048 & Tab 6)

¢ J] Global via email acknowledged receipt of the award letter and
formal contract and attached a letter requesting that the notice to
proceed date should not be until after the building permit is received
from GCC and noting that 2 days have already passed since the notice
to proceed (see AR, Tab 5 at 043-47)

e GCC via email granted a 2-day extension to coincide with JJ Global’s
July 29,2021 acknowledgment of receipt; advised that the IFB’s Scope of Work
(“SOW”) states that the 90-day completion time includes the permit
process; noted that an extension can be requested if the permit
process takes longer than J] Global anticipated when it submitted its
bid; reminded to pick up the original award letter, formal contract
and purchase order; and asked if J] Global will be able to comply and
perform the work required for the Project (see AR, Tab 5 at 043)

¢ J] Global emailed GCC a letter stating “J]] Global will be complying and
is qualified to perform the work required as stipulated in the Original
Bid Offering” and asking where to find “specifications” about the
building permit in the IFB’s SOW3 (see AR, Tab 5 at 041-42)

Aug. 3, 2021

3 Notably, the CPM chart in JJ Global’s bid packet provided 14 days for “Application for Building
Permit & other licenses” (see AR, Tab 9 at 041), as did the updated CPM Chart that J] Global provided
immediately prior to award (see Procurement Record [cited “PR”], Tab 11 at 370).
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e GCC emailed ]J Global advising that page 3 of the SOW states
“Contractor’s timeline to complete the project within ninety (90)
consecutive calendar days upon receipt of a purchase order and
inclusive of the building permit process and material lead time” and

Aug. 4,2021 noting that an extension can be requested if the permit process takes

longer than ]] Global anticipated when it submitted its bid (see AR,

Tab 5 at 040)

¢ J] Global picked up from GCC the originals of the award letter, formal
contract and purchase order (see AR, Tab 5 at 001, 035 & Tab 6)

¢ ]] Global emailed GCC a letter requesting a 15-day extension of the
completion date, stating that the drawings/designs for the Project
will take 2 weeks to complete* and thereafter will be provided to GCC
Aug. 6,2021 (see AR, Tab 5 at 35-39)

e GCC replied acknowledging receipt and following-up on ]J Global
signing and returning formal contract (see AR, Tab 5 at 035)

e J] Global emailed GCC advising that the formal contract will be
expedited via the postal service to ]J Global’s President/CEO
Luis E. Bustamante because he was currently off-island (see AR,

Aug. 9, 2021 Tab 5 at 033)

¢ J] Global emailed GCC asking if the request for an extension was
approved (see AR, Tab5 at 031) — GCC did not approve the
extension® (see id. at 001)

e ] Global’'s President/CEO Mr. Bustamante attended an on-site
Aug. 11,2021 meeting at GCC with J] Global’s employees but did not submit the
signed formal contract (see AR, Tab 5 at 029)

e GCC emailed J] Global following-up on return of the signed formal

contract and the drawings/designs for the Project that should have
Aug. 25,2021 been submitted by August 23, and asking again if J] Global is able to
carry out the required work as stated in the IFB and complete the
Project (see AR, Tab 5 at 029)

4 Notably, the CPM chart in J] Global’s bid packet provided 7 days for the “Design Phase.” (AR, Tab 9
at 041.)

5 The IFB’s Scope of Work (“SOW”) included the drawings/design in the required 90-day completion
time for the Project. (See AR, Tab 10 at 018.)

In re Appeal of ]| Global Services, No. OPA-PA-21-013
Purchasing Agency’s Statement Answering Allegations of the Appeal
Page 4 of 14



Aug. 26,2021

J] Global emailed GCC a letter that requested to add terms to the
formal contract regarding extending the completion date for delays
due to building permits, weather and the pandemic “including but
not limited to, materials not on island” and informed “Once the
contract reflects this understanding, we can execute” (see AR, Tab 5
at 024-28)

Aug. 30,2021

GCC replied to ]J] Global that the request to add terms to the formal
contract was not approved and the signed formal contract must be
received by GCC no later than 5:00 p.m. on August 31, and noted that
GCC still had not received the drawings/designs for the Project (see
AR, Tab 5 at 020)

Sep. 10, 2021

GCC received an email from ]JGlobal that included the
drawings/designs for the Project (see AR, Tab 5 at 016-19)

Sep. 22,2021

GCC emailed J] Global advising “since ]] Global has not submitted the

signed contract, the purchase order is cancelled” (see AR, Tab 5
at011)

Oct. 5,2021

J]] Global submitted its Protest Letter arguing that it did not need to
sign the formal contract because, according to the IFB, “the July 27,
2021 award to ]J Global resulted in a binding contract without
further action by either GCC or J] Global” (see AR, Tab 4)

Oct. 12,2021

GCC emailed, and attempted to hand-deliver, to ]J] Global its Response
denying the Protest (see AR, Tab 3)

Oct. 27,2021

J] Global filed the instant Procurement Appeal

GCC forwarded the formal contract to J] Global on July 27, 2021, requesting ]] Global

to sign and return. (See AR, Tab 5 at 043-44.) After enduring over eight weeks of JJ Global’s

delays and evasion (see above timeline), on September 22, GCC cancelled the purchase order

since ]J Global still had not signed and returned the formal contract. (See id. at 011.) On

October 5, 2021, ]] Global submitted a “Protest Letter” to GCC that states:

J] Global protests GCC’s September 22, 2021 cancellation of the award and
purchase order for IFB No. GCC-FB-21-009. ]J] Global’s signature of [sic] the
proposed contract referenced in your email is not grounds to cancel or
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terminate the award. Paragraph 29 of the Instructions of the GCC-FB-21-009
states in pertinent part:

“Award shall be made to the lowest responsible and responsive bidder,
whose bid is determined to be the most advantageous to the
Government, taking into consideration the evaluation factors set forth
in this solicitation. No other factors or criteria shall be used in the
evaluation. Award issued to the lowest responsible bidder within the
specified time for acceptance as indicated in the solicitation. result in a
binding contract without further action by either party. The right is
reserved as the interest of the Government and may require to waive
any minor irregularity in the bid received pursuant to 2 GAR, Div. 4
§3109(m)(4)(B).”

Therefore, pursuant to the terms of the IFB, the July 27, 2021 award to
J] Global resulted in a binding contract without further action by either GCC or
J] Global. Moreover, GCC may not terminate the contract entered with ]J Global
in violation of the terms of the IFB.

(AR, Tab 4 at 008 (emphasis in original; bold emphasis omitted).)

On October 12, 2021, GCC denied the Protest because (1) “termination of a contract
is not valid grounds for a protest under Guam’s procurement laws,” see 5 GCA § 5425(a);
2 GAR 4 §9101(c), as “[c]ontract disputes are resolved through a different procedure,” see
5 GCA § 5427, and (2) assuming arguendo that “]] Global could protest termination of its
contract,” ] Global’s protest was untimely under 5 GCA § 5425(a) because J] Global knew of
the facts giving rise to the issues far more than 14 days prior as GCC first provided the formal
contract to JJ Global for signature and return on July 27 and finally required return of the
signed contract by August 31 — respectively, 70 and 35 days before J] Global’s submitted its
protest on October 5. (See AR, Tab 3 at 002-3.) On October 27, J] Global filed its Notice of
Appeal with the Public Auditor. (See Appeal.)

As explained below, the instant Appeal is not properly before the Public Auditor and,

in any event, J] Global’s Appeal lacks merit.
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RESPONSE TO JJ GLOBAL’S ALLEGATIONS IN THE APPEAL

At the outset, as explained in GCC’s Motion to Dismiss filed November 9, 2021, the
Public Auditor lacks jurisdiction over this Appeal because it is not properly before him. See
5 GCA §5703(a); 2 GAR 4 § 12103(a). ]J] Global’s Protest is not a valid protest as it argues a
contract dispute; contract controversies are resolved by a different procedure that JJ Global
has not even commenced, let alone exhausted. And, even if valid, ]JJ] Global’s Protest is
untimely because the grounds were known to ] Global almost two months before it
submitted its Protest to GCC. To ensure preservation for the record, the arguments in GCC’s
Motion to Dismiss for Lack of Jurisdiction are also presented below.

Furthermore, in its Appeal, ]J] Global does not address, let alone dispute, the reasons
that GCC denied its Protest. (See Appeal at 4.) Rather, ]J] Global complains that “cancellation
of the procurement and award of contract is in violation of the terms of the IFB and Guam
procurement law” without citing any applicable law. (Id.) The laws that are cited by JJ Global
do not apply to the instant matter. (See id. at 4 (citing 5 GCA § 5225, 2 GAR 4 § 3115(b) & 5
GCA § 5211(f).) GCC cancelled a purchase order, not a solicitation. Contra 5 GCA § 5225 &
2 GAR 4 § 3115(b) (both for cancelling solicitations). And GCC did not cancel an award or
contract “based on bid mistakes.” 5 GCA § 5211(f). Indeed, ]JJ Global’s Appeal presents no
legal reason why GCC erred in denying its Protest. Moreover, ]] Global’s Protest did not
present any issue regarding violations of any law. (See PR, Tab 13 at 413.)

Accordingly, upon de novo review, the Public Auditor should either dismiss this
Appeal for lack of jurisdiction or find the Appeal lacks merit and deny it. See 5 GCA § 5703(a);

2 GAR 4 § 12103(a).
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A. This Matter Is Not Properly Before the Public Auditor Because JJ Global’s
Protest Argued a Contract Controversy, Which Is Resolved Through a
Procedure that Was Never Commenced

The Procurement Code mandates that the “Public Auditor shall have the power to
review and determine de novo any matter properly submitted to him.” 5 GCA § 5703(a);
2 GAR 4 § 12103(a). A contract controversy appeal is properly before the Public Auditor
after exhaustion of the contract dispute resolution procedure set forth in 5 GCA § 5427 and
2 GAR 4 § 9103, which has not happened here. See, e.g, Mega United Corp. v. Guam Econ.
Develop. Auth. (“GEDA”), OPA-PA-17-007, Dec. re Mot. to Dismiss (Aug. 1, 2017) (concluding
lack of jurisdiction over appeal because appellant failed to meet time periods within
procedure for contract controversy resolution); see also, e.g., 2 GAR 4 § 12103 (section titled:
“Jurisdiction of the Public Auditor; Exhaustion of Remedies” (emphasis added).

As detailed above, after enduring eight weeks of delay instigated by ]] Global, GCC
cancelled the purchase order issued to J] Global since J] Global had not signed and returned
the formal contract. In its “Protest Letter,” J] Global argued that it did not need to sign the
formal contract because “pursuant to the terms of the IFB,” a contract resulted from GCC
issuing the award to ]J Global. (AR, Tab 4 at 008.) Thus, according to ]] Global, it had a
contract with GCC. And in its “Protest Letter,” J] Global complained that “GCC may not
terminate the contract . . . in violation of the terms of the IFB.¢” (Id.) In short, ]J] Global’s
“Protest Letter” complained of a dispute regarding a contract that J] Global insisted arose by

virtue of the award. Such is not valid subject matter for a protest.

6 Ironically, ]] Global seemed destined to be in substantial breach of the contract it contends resulted
from the award as ]J Global did not submit the drawings/designs until almost halfway through the
required 90-day completion time for the Project. (See supra at 3-5.)
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Protests are governed by 5 GCA § 5425 and involve “the method of source selection,
solicitation or award of a contract.” 5 GCA § 5425(a). After the award, 5 GCA § 5427 “applies
to controversies between the Territory and a contractor and which arise under, or by virtue
of, a contract between them.” 5 GCA § 5427(a).

Here, GCC emailed to J] Global a bid award letter advising that the date for both the
contract award and notice to proceed is July 27, 2021 and attached the formal contract for
J] Global’s signature — it was already signed by GCC. (See AR, Tab 5 at 043-44 & Tab 6.)
J] Global contends that “pursuant to the terms of the IFB,” a binding contract automatically
resulted from the award that “GCC may not terminate.” (See AR, Tab 4 at 008.) Thus, J] Global
contends that there is a contract between it and GCC. Contract controversies are resolved
pursuant to 5 GCA § 5427 and the accompanying regulation 2 GAR4 § 9103. Contract
controversies are not resolved by filing a protest, which is what J] Global did. In other words,
J] Global complained of a contract dispute but did not follow the procedure for resolution of
contract controversies.

Because J] Global’s Protest Letter argued a contract controversy and J] Global did not
exhaust the procedure for resolving contract controversies, this matter is not properly
submitted to the Public Auditor under 5 GCA § 5703. See, e.g., Mega United. v. GEDA, OPA-PA-
17-007, Dec. re Mot. to Dismiss at 4-5 (Aug. 1, 2017).

Accordingly, the Public Auditor should dismiss this Appeal for lack of jurisdiction.

B. Even If Valid Subject Matter for a Protest, the Public Auditor Lacks

Jurisdiction to Consider the Instant Appeal Because, Without Question,
JJ Global’s Protest Was Untimely

The Public Auditor has determined that issues not timely protested to the purchasing

agency are not properly before him; therefore, he lacks jurisdiction to hear such issues on
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appeal. See, e.g., Pacific Data Sys. v. Guam Housing and Urban Renewal Auth. (“GHURA”), OPA-
PA-21-001, Dec. & Order re Mot. to Dismiss for Lack of Juris. (July 16, 2021); PTI Pacifica dba
IT&E (“IT&E”) v. Guam Power Auth. (“GPA”), OPA-PA-19-008, Dec. (Sep. 26, 2019); Flame Tree
Freedom Ctr. v. GHURA, OPA-PA-19-006, Dec. & Order re Mot. to Dismiss for Lack of Juris.
(Aug. 6, 2019); see also DFS Guam L.P.v. The A.B. Won Pat Int’l Auth. Guam (“GIAA”), 2020
Guam 20 Y 84-89. Assuming arguendo the validity of the subject matter for a protest, GCC
denied JJ Global’s Protest as untimely because J] Global knew of the issue argued therein for
several weeks longer than the 14-day limitation period mandated by law. (See AR, Tab 3
at 004.) J] Global does not address timeliness in its Appeal. (See generally Appeal.)

The statute governing protests mandates: “The protest shall be submitted in writing
within fourteen (14) days after such aggrieved person knows or should know of the facts
giving rise thereto.” 5 GCA § 5425(a). Regarding when the 14-day limitation period begins to
run, the Public Auditor, quoting Guam'’s Supreme Court, recently held that

“when alleged misconduct forms the basis of a procurement protest, the time

runs from the date on which the protesting party first learned of the purported

misconduct.” Id. J 89. A protest filed more than 14 days after the disappointed

offeror or bidder had notice of the grounds for the protest is barred as untimely.

This is true “even if no contract has yet been awarded, even if the protest was

filed within 14 days of the agency’s selection of bidders or offerors, and even if

the protestant did not subjectively understand or appreciate the ground of

protest.” Id. § 87
Pacific Data Sys. v. GHURA, OPA-PA-21-001, Dec. & Order re Purch. Agency’s Mot. to Dismiss
for Lack of Juris. at 3-4 (July 16, 2021) (quoting DFS Guam v. GIAA, 2020 Guam 20) (emphasis

added). In other words, the 14-day clock begins to run when the protestor had notice of

grounds for the issues argued in its protest. See id.
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Here, even if a valid protest, there is no question that the sole issue in J] Global’s
Protest was untimely. Relying on language in Paragraph 29 of the IFB’s General Terms and
Conditions, ]] Global’s Protest argues that “J] Global’s signature of [sic] the proposed [formal]
contract. .. is not grounds to cancel or terminate the award” because “pursuant to the terms
of the IFB, the July 27, 2021 award to J] Global resulted in a binding contract without further
action by either GCC or JJ Global.” (AR, Tab 4 at 008.) Without question, J] Global was on
notice of these grounds nearly ten weeks before submitting its Protest on October 5, 2021

In the very same July 27, 2021 email to J] Global attaching the award letter, GCC also
provided the formal contract already signed by GCC and requested that ]] Global sign and
return it. (See AR, Tab 5 at 043-44.) ]] Global acknowledged receipt via email on July 29 (see
id. at 043-47) and, on August 4, picked up from GCC the original of the formal contract (see
id. at 001, 035). August 6 was the first of several times that GCC followed up on ]J Global
signing and returning the formal contract. (See id. at 035.) On August 26, ]] Global emailed a
letter to GCC requesting to add language to the formal contract regarding extensions of the
completion date.” (See id. at 024-28.) And on August 30, GCC replied to ]J] Global advising that
its request to add language was not approved and that J] Global must sign and return the
formal contract to GCC by 5:00 p.m. on August 31. (See id. at 020.)

Thus, ]J] Global has known that GCC wanted a signed formal contract since the end of
July 2021 and therefrom its 14-day protest clock started to run. ]JJ] Global, however, did not

file its Protest until October 5, 2021 — more than two months after J] Global “had notice of the

7 ]] Global’s letter informed: “Once the contract reflects this understanding, we can execute.” (AR,
Tab 5 at 028.)
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grounds for the protest.” Pacific Data Sys. v. GHURA, OPA-PA-21-001, Dec. & Order re Mot. to
Dismiss for Lack of Juris. at 4 (July 16, 2021).

Accordingly, ]] Global’s Protest was untimely and the Public Auditor lacks jurisdiction
over the instant Appeal. See id.; IT&E v. GPA, OPA-PA-19-008, Dec. (Sep. 26, 2019); Flame
Tree. v. GHURA, OPA-PA-19-006, Dec. re Mot. to Dismiss for Lack of Juris. (Aug. 6, 2019).

C. In Any Event, the Laws that JJ Global Complains GCC Violated Are Not

Applicable to the Instant Appeal; Nor Did JJ Global Present Any Law
Violations in Its Protest

Although ]] Global did not mention any violations of law in its Protest, ]J] Global now
complains that GCC violated 5 GCA § 5225, 2 GAR4 § 3115(b) and 5 GCA § 5211(f). (See
Appeal at 4.) ]J] Global is wrong. These laws are not applicable to the instant matter.

Both 5 GCA § 5225 and 2 GAR 4 § 3115(b) apply to the cancellation of solicitations.
See 5 GCA § 5225 (“[a]n Invitation for Bids, a Request for Proposals, or other solicitation may
be cancelled”); 2 GAR4 §3115(a) (“[t]he provisions of this Section shall govern the
cancellation of any solicitations”). Indeed, both sections are titled “Cancellations of
Invitations for Bids or Requests for Proposals.” See id.

Here, GCC did not cancel a solicitation. After enduring eight weeks of J] Global’s delays
and evasion regarding the contract it was awarded and the work required thereunder (see
supra at 3-5), GCC cancelled the purchase order issued to J] Global since J] Global still had not
signed and returned the formal contract. (See AR, Tab 5 at 011.) Thus, because GCC did not
cancel a solicitation, 5 GCA § 5225 and 2 GAR 4 § 3115(b) are inapposite to this matter.

Likewise, 5 GCA §5211(f) is inapposite by its language. This law applies to
“[c]orrection or withdrawal of inadvertently erroneous bids before or after award, or

cancellation of awards or contracts based on such bid mistakes” and instructs that “all
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decisions to permit the correction or withdrawal of bids, or to cancel awards or contracts
based on bid mistakes, shall be supported by a written determination.” 5 GCA § 5211(f)
(emphasis added). In other words, this law applies when a bidder or contractor made a
mistake in its bid and requests to correct that mistake, withdraw its bid or not enter a
contract based on its mistake. Such did not happen here.8

Here, as explained above, GCC cancelled the purchase order issued to ]] Global since
J] Global had not signed and returned the formal contract. (See AR, Tab 5 at 011.) Thus,
contrary to J] Global’s allegation (see Appeal at 4), a written determination was not required
pursuant to 5 GCA § 5211(f) because an award was not cancelled based on a bid mistake.

Accordingly, 5 GCA § 5225, 2 GAR 4 § 3115(b) and 5 GCA § 5211(f) do not apply to
the instant matter. Furthermore, ]JJ] Global’s Protest did not present violations of any laws.
(See AR, Tab 4 at 008.) Issues not timely protested to the agency are not properly before the
Public Auditor on Appeal. See Pacific Data Sys. v. GHURA, OPA-PA-21-001, Dec. & Order re
Mot. to Dismiss for Lack of Juris. (July 16, 2021); accord DFS Guam v. GIAA, 2020 Guam 20
9 60 (“It would be logically inconsistent for us to find that a party must timely protest each
individual claim or be jurisdictionally barred from bringing it, but also find that a party need

not exhaust its protest rights with respect to that same claim.”).

8 In the evening after the Bid Opening, J] Global did attempt to “correct an error” in the pricing offered
in its bid packet. (See AR, Tab 7, 024-25.) GCC “advised that the bid prices received from ]J Global
cannot be changed after the Bid Opening.” (Id. at 022). Thus, GCC followed the law regarding changes
in prices after the bid opening. See 2 GAR 4 § 3109(m)(4); 5 GCA § 5211(f).
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GUAMCOMMUNITYCOLLEGE

OFFICE OF THE PRESIDENT

0CcT 12 2021
Luis E. Bustamante
President/CEO
JJ Global Services
215 Rojas Street, Suite 126 Harmon Industrial Park
Tamuning, Guam 96913

P.O. Box 217881
Barrigada, Guam 96921

Via Email to luis.bustamante34@gmail.com
and sileen@jjglobal.services

Subject: Letter received October 5, 2021
Project: GCC-FB-21-009, Replacement of Building 900 Metal Awning Structure

Dear Mr. Bustamante,

GCC received your letter dated October 5, 2021 stating that JJ Global is protesting the termination of its
contract formed *pursuant to the terms of the [FB.” Having considered in detail the issues presented
thereby, GCC denies JJ Global’s protest.

At the outset, termination of a contract is not valid grounds for a protest under Guam’s procurement laws.
See 5 GCS § 5425(a); 2 GARR § 9101(c). Contract disputes are resolved through a different procedure.
See 5 GCA § 5427.

Moreover, even assuming for the sake of argument that JJ Global could protest termination of its contract,
this protest would not be timely submitted under Guam’s procurement laws. A protest must be submitted
“within 14 (fourteen) days after [the protestor] knows or should know of the facts giving rise [to the
protest].” 5 GCA § 5425(a). JJ Global’s protest argues that it did not need to comply with GCC'’s request
to sign the written contract for a contract to exist. GCC first requested that JJ Global sign the written
contract on July 27, 2021. After several delays instigated by JJ Global, GCC finally required that JJ
Global return the signed contrect by August 31, 2021. These facts are the basis of this protest and arose,
respectively, 70 and 35 days before JJ Global submitted it on October 5, 2021. Therefore, even if valid,
this protest is untimely because JJ Global clearly knew of the facts giving rise to this protest much longer
than 14 days before submitting it to GCC. See DFS Guam L.P. v. GIAA, 2020 Guam 20 §{ 84-89, Pacific
Data Systems, Inc. v. GHURA, OPA-PA-21-001.

Accordingly, GCC denies this protest and remains firm in its decision to cancel Purchase Order No.
P2101070.

GUAMCOMMUNITYCOLLEGE
Email: gecpresident@guamec.edu | Phone: (871) 753-5700 | www.guamec.edu
Location; 1 Sesame Street, Mangliao, Guam
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From: Joleen Evangelista [mailto:joleen.evangelista@guamcc.edu])

Sent: Monday, August 30, 2021 4:54 PM

To: ‘Aileen de Dios' <aileen@jiglobal.services>; 'Luis Bustamante' <luis.bustamante@jjglobal.services>

Cc: 'Kit Casin' <kit.casin@jiglobal.services>; 'Virginia Tedpahogo' <virginia@jjglobal.services>; 'Julie Ulloa-Heath'
<julie.ulloaheath@guamcc.edu>; 'Admin Assistant' <admin@jjglobal.services>; 'Francisco 'Kiko' Palacios’
<francisco.palaciosl@guamcc.edu>; '‘Rodalyn Gerardo' <rodalyn.gerardo@guamce.edu>; 'Luis E. Bustamante'
<luis.bustamante34a@gmail.com>

Subject: GCC-FB-21-009 Replacement of Bldg. 900 Metal Awning Structure

Ms. De dios and Mr. Bustamante,

GCC is in receipt of your letter dated August 26, 2021. Please be advised that the executed contract must be
received by our office by 5:00pm, CHST on August 31, 2021. The request to add additional language is not
approved.

Please note, we have not received the drawings for approval.

Thank you.

Joleen M. Evangelista

Procurement & Inventory Administrator

From: Aileen de Dios [mailto:aileen@jjglobal.servicgs)

Sent: Thursday, August 26, 2021 10:05 PM

To: Joleen Evangelista <joleen.evangelista@guamcc.edu>

Ce: Kit Casin <kit.casin@jjglobal.services>; Virginia Tedpahogo <virginia@jjglobal.services>; Julie Ulloa-Heath
<julie.ulloaheath@guamcc.edu>; Admin Assistant <admin@ijiglobal.services>; Francisco 'Kiko' Palacios
<francisco.palaciosl@guamcc.edu>; Rodalyn Gerardo <rodalyn.gerardo@guamcc.edu>; Luis E. Bustamante
<luis.bustamante34@gmaijl.com>

Subject: Re: Replacement of Bidg. 900 Metal Awning Structure

Hafa Adai Ms Joleen,

GCC PR0408
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Sent: Friday, July 2, 2021 5:34 PM

To: 'Aileen de Dios' <aileen@jjglobal.services>; ‘Luis E. Bustamante'
<luis.bustamante34@gmail.com>

Cc: Francisco 'Kiko' Palacios (francisco.palacios1@guamcc.edu)
<francisco.palacios1@guamcc.edu>; 'Julie Ulloa-Heath'
<julie.ulloaheath@guamcc.edu>; Huan Hosei (huan.hosei@guamcc.edu)

<huan hosei@gvuamcc.edu>; 'Rodalyn Gerardo' <rodalyn.gerardo@guamcc.edu>;
materialsmanagement@guamcc.edu

Subject: Notice of Intent to Award GCC-FB-21-009 Replacement of Building 900
Metal Awning Structure

Mr. Bustamante and Ms. De Dios,
Please see the attached Notice of Intent to Award letter for the
GCC-FB-21-009 Replacement of Building 900 Metal Awning Structure for Option

2: Galvanized Iron.

Please review the letter and acknowledge receipt ASAP or by 5 pm Tuesday,
July 6, 2021 via email to: materialsmanagement@guamcc.edu.

Please provide the required documents requested ASAP or no later than 10
days from the date of the letter.

Thank you and Best Regards,

Joleen M. Evangelista
Procurement & Inventory Administrator

_E-mail administered by Guam Community College_

E-mail administered by Guam Community College
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GUAM COMMUNITY COLLEGE
SEALED BID SOLICITATION
INSTRUCTIONS

This solicitation is issucd subject to all the provisions of Guam Procurement Laws in 5 G.C.A. chapter 5, and 2
G.A.R., div4 (both are available online at: http://www.guamcourts.org/Compileroflaws/index.htmi).

1. BID FORMS:

Each Bidder shall be provided with one (1) set of Solicitation forms. Additional copies may be provided
by request.

2. PREPARATION OF BIDS:

(a) Bidders are required to examine all drawings, specifications, schedules, and all other accompany
instructions and documents.

(b) Each bidder shall furnish the information required by the Solicitation. The bidder shall sign the
Solicitation and print or type his/her name on the Schedule. Erasures or other changes must be initialed
by the person signing the bid.. Bids signed by an agent are to be accompanied by evidence of his/her
authority unless such evidence has been previously furnished to the issuing office.

(¢) Unit price for each unit offered shall be shown and such price shall include packing unless otherwise
specified. A total shall be entered in the amount column of the Schedule for each item offered. In case
of discrepancies between a unit price and the extended price, the unit price will be presumed to be correct.
(d) Bids for supplies or services other than those specified will not be considered.

(¢) Bids must state a definite time for delivery of supplies or performance of services.

(f) Time, if stated as a number of days, means calendar days and will include Saturdays, Sundays, and
holidays. Time stated ending on a Saturday, Sunday or Government of Guam legal holiday will end at
the close of the next business day.

3. EXPLANATION TO BIDDERS:

Any explanation desired by a bidder regarding the meaning or interpretation of the Solicitation, drawings,
specifications, etc., must be submitted in writing and with sufficient time allowed for a written reply to
reach all bidders before submission on their bids. Oral explanation or instructions given before the award
of the contract will not be binding. Any information given to a prospective bidder concerning a Solicitation
will be furnished to all prospective bidders in writing as an amendment to the Solicitation if such
information is necessary for bidders in submitting bids on the Solicitation or if the lack of such information
would be prejudicial to uniformed bidders.

4. ACKNOWLEDGEMENT OF AMENDMENTS TO SOLICITATIONS:
Receipt of an amendment to a Solicitation by a bidder must be acknowledged by signing an

acknowledgement of receipt of the amendment. Such acknowledgement must be received prior to the
hour and date specified for receipt of bids.
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SUBMISSION OF BIDS:

{a) Bids and modifications thereof shall be enclosed in sealed envelopes and addressed to the office
specified in the Solicitation. The bidder shall show the hour and date specified in the Solicitation for
receipt, the Solicitation number, and the name and address of the bidder on the face of the envelope. The
College will base the award only upon the information provided in the bid envelope, and facts available
at the time of bid opening. Incomplete bids will be considered unresponsive and the Bid will be
disqualified from receiving the award.

(b) Telegraphic bids will not be considered unless authorized by the Solicitation. However, bids may be
modified or withdrawn by written or telegraphic notice, provided such notice is received prior to the hour
and date specified for receipt (see paragraph 6 of these instructions).

(c) Samples of items, when required, must be submitted within the time specified, unless otherwise
specified by the College, at no expense to the College. If not destroyed by testing, samples will be returned
at bidder’s request and expense, unless otherwise specified by the Solicitation.

(d) Samples or descriptive literature should not be submitted unless it is required on this Solicitation.
Regardless of any attempt by a bidder to condition the bid, unsolicited samples or descriptive literature
will not be examined or tested, and will not be deemed to vary any of the provisions of this Solicitation.

FAILURE TO SUBMIT BID:

If no bid is to be submitted, do not return the Solicitation unless otherwise specified. A letter or postcard
shall be sent to the issuing office advising whether futures Solicitations for the type of supplies or services
covered by this Solicitation are desired. Failure of the recipient to bid, or to notify the issuing office that
future Solicitations are desired, may result in removal of the name of such recipient form the mailing list
for the type of supplies or services covered by the solicitation.

LATE BID, LATE WITHDRAWALS, AND LATE MODIFICATIONS:

(a) Definition: Any bid received after the time and date set for receipt of bids is late. Any withdrawal or
modifications of a bid received afier the time and date set for opening of bids at the place designated for
opening is late.

(b) Treatment: No late bid, late modification, or late withdrawal will be considered unless received before
contract award, and the modification, or withdrawal would have been timely but for the action or inaction
of territorial personnel directly serving the procurement activity.

DISCOUNTS:

(a) Notwithstanding the fact that prompt payment discounts may be offered such offer will not be
considered in evaluating bids for award unless otherwise specified in the Solicitation. However,
offered discounts will be taken if payment is made within the discount period, even though not
considered in the evaluation of bids. (b) In connection with any prompt payment discount offered,
time will be computed from date of delivery and acceptance of the supplies to the destination as
indicated in the purchase order contract. Pay is deemed to be made for the purpose of earning the
discount on the date of mailing of the College check.
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10.

11

12.

GOVERNMENT FURNISHED PROPERTY:

No material, labor or facilities will be furnished by the College unless otherwise provided for in the
Solicitation.

SELLER’S INVOICES:

Invoices shall be prepared and submitted in quadruplicate (one copy shall be marked “original”) unless
otherwise specified. Invoices shall be “certified true and correct” and shall contain the Contract and Order
Number, item numbers, description of supplics or services, sizes, quantities, unit prices, and extended
total. Bill of lading number and weight of shipment will be shown for shipments made on Government
bills of lading.

RECEIPT, OPENING AND RECORDING OF BIDS:

Bids and modifications shall be publicly opened in the presence of one or more witnesses, at the time,
date, and place designated in the Invitation for Bids. The name of each bidder, the bid price, and such
other information as is deemed appropriate by the Procurement Officer, shall be read aloud and recorded,
or otherwise made available. The names and addresses of required witnesses shall be recorded at the
opening. The opened bids shall be available for public inspection except to the extent the bidder designates
trade secrets or other proprietary data to be confidential as set forth in accordance with Guam laws. Each
page of confidential or proprictary information in the bid shall be labeled “confidential” or “proprietary”.
Material so designated shall accompany the bid and shall be readily separable from the bid in order to
facilitate public inspection of the non-confidential portion of the bid.  All non-confidential and non-
proprietary information shall be publicly available at the time of bid opening

CONFIDENTIAL DATA:

The Procurement Officer shall examine the bids to determine the validity of any request for non-
disclosure of trade secrets and other confidential or proprietary data identified in writing. If the parties
do not agree as to the disclosure of the data, either party may file a protest according to Guam
Procurement Law. The bids shall be opened to public inspection subject to any continuing prohibition
on the disclosure of confidential data.

GCCPR0O018
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GENERAL TERMS AND CONDITIONS
SEALED BID SOLICITATION AND AWARD
(Only items marked "X" are applicable to this bid).

(X)l. AUTHORITY:
This solicitation is issued subject to all the provisions of Guam Procurement Laws in 5
GCA Chapter 5, and 2 GAR, Div. 4 (both are available online at
http://www.guamcourts.org/Compilerofl awsfindex.html). Guam Procurement Law

requires that all parties involved act in good faith.

(X)2. GENERAL INTENTION:
It is the declared and acknowledged intention and meaning of these General Terms and
Conditions for the bidder to provide Guam Community College with specified services or
with materials, supplies or equipment completely assembled and ready for use.

(X)3. TAXES:
Bidders are cautioned that they are subject to Guam Income Taxes as well as other taxes on
Guam Transactions. Specified information on taxes may be obtained from the Director of
Revenue and Taxation.

(X)4. LICENSING:
Bidders are cautioned that the College will not consider for award any offer submitted by
a bidder who has not complied with the Guam Licensing Law. Specific information on
licenses may be obtained from the Director of Revenue and Taxation.

( )5. LOCAL PROCUREMENT PREFERENCE:
All procurement of supplies and services will be made from among businesses licensed to
do business in Guam in accordance with Guam Procurement Law.

(X)6. COMPLIANCE WITH SPECIFICATIONS AND OTHER SOLICITATION
REQUIREMENTS: Bidders shall comply with all specifications and other requirements
of the Solicitation.

(X)7. "ALL OR NONE" BIDS:
Unless otherwise allowed under this solicitation, "all or none" bids shall be deemed to be
non-responsive. If the bid is so limited, the College shall not reject part of such proposal and
award on the remainder. The whole bid must be rejected.

(X)8. INDEPENDENT PRICE DETERMINATION:

The bidder, upon signing the Invitation to Bid, certifies that the prices in the bid were derived at
without collusion, and acknowledge that collusion and anticompetitive practices are
prohibited by law. Violations will be subject to Guam Procurement laws. Other existing
civil, criminal or administrative remedies are not impaired and may be in addition to the
remedies in Guam Procurement laws.

(X)9. BIDDER'S PRICES:
The College will consider not more than two (2) (Basic and Alternate) item prices and the
bidder shall explain fully each price if supplies, materials, equipment, and/or specified
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services offered comply with specifications and the product's origin. Where basic or alternate
bid meets the minimum required specification, cost and other factors will be considered.
Failure to explain this requirement will result in rejection of the bid.

(X)10, BID ENVELOPE:
Envelope shall be sealed and marked with the bidders' name, bid number, time, date and place
of Bid Submission.

(X)11. AFFIDAVIT DISCLOSING OWNERSHIP AND COMMISSIONS (AG Form 002):
Each person submitting a bid for any portion of the work covered by the bid documents
shall execute an affidavit on the form provided when the person(s) who have held more
than ten percent (10%) of the company’s shares during the past twelve (12) months.
Such affidavit shall be attached to the bid. Failure to submit with the bid shall be
cause for rejection of bid.

(X)12. NON-COLLUSION AFFIDAVIT (AG Form 003):
Each person submitting a bid for any portion of the work covered by the bid documents
shall execute an affidavit on the form provided, certifying to the effect that he/she has not
colluded with any other person, firm or corporation in regards to any bid submitted. Such
affidavit shall be attached to the bid. Failure to submit with the bid shall be cause for
rejection of bid.

(X)13. AFFIDAVIT RE GRATUITIES, KICKBACKS AND FAVORS (AG Form 004):
The bidder, offeror or contractor agrees that it will not violate the prohibition against
gratuilies, kickbacks, and favors set forth (Gratuities and Kickbacks) in 5 GCA, Chapter
5, Article 11. Such affidavit shall be attached to the bid. Failure to submit with the bid
shall be cause for rejection of bid.

(X)14. AFFIDAVIT RE ETHICAL STANDARDS (AG Form 005):
The bidder, offeror, or contractor represents that it has not knowingly influenced and
promises that it will not knowingly influence a government employee to breach any of
the ethical standards set forth in 5 GCA Chapter 5 Article 11 (Ethics in Public
Contracting) of the Guam Procurement Act and in Chapter 11 of the Guam Procurement
Regulations. Such affidavit shall be attached to the bid. Failure to submit with the bid
shall be cause for rejection of bid.

(X)15. DECLARATION RE COMPLIANCE WITH U.S. DEPARTMENT OF LABOR
WAGE DETERMINATION (AG Form 006):
In compliance to wage and benefits pursuant to SGCA §5211(b) and 5 GCA §5801 and
§5802, as may be applicable, each bidder certifies that any of its employees whose
purpose, in whole or part, is the direct delivery of service contracted by the Government
shall be paid in accordance with the Wage Determination for Guam and the Northern
Marianas Islands issued and promulgated by the U.S. Department of Labor for such
Labor as is employed in the direct delivery of contract deliverables to the Government,
including health and other similar benefits. Failure to submit with the bid shall be
cause for rcjection of bid.
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(X)16. AFFIDAVIT REGARDING CONTINGENT FEES (AG Form 007):
The bidder, offeror, or contractor represents that it has not retained a person to solicit or
secure a Government contract upon an agreement or understanding for a commission,
percentage, brokerage, or contingent fee, except for retention of bona fide employees or
bona fide established commercial selling agencies for the purpose of securing business.
Such affidavit shall be attached to the bid. Failure to submit with the bid shall be
cause for rejection of bid.

(X)17. BID BOND REQUIREMENT:

Bidder is required to submit a Bid Guarantee Bond or standby irrevocable Letter of Credit
or Certified Check of Cashier's Check in the same bid envelope to be held by the College
pending award. The Bid Guarantee Bond, Letter of Credit, Certified Check or Cashier's
Check must be issued by any local surety or banking institution licensed to do business on Guam
and made payable to the Guam Community College, in the amount of fifteen percent (15%)
of the highest total bid offer. Bid guarantee will be a Bid Bond on Government Standard
Form BB- (copy enclosed). Personal Checks will not be accepted as Bid Guarantee. If a
successful Bidder (contractor) withdraws from the Bid or fails to enter into contract within the
prescribed time, such Bond will be forfeited to the Guam Community College. Bid will be
disqualified if not accompanied by Bid Bond, Letter of Credit, Certified Check or
Cashier's Check. Bidder must include in his/her bid, valid copies of a Power of Attorney
from the Surety and a Certificate of Authority from the Government to show proof that the
surety company named on the bond instrument is authorized by the Government of Guam
and qualified to do business on Guam. For detailed information on bonding matters,
contact the Depariment of Revenue and Taxation. Failure to submit a valid Power of
Attorney and Certificate of Authority on the surety is cause for rejection of bid.

(X )18, PERFORMANCE BOND REQUIREMENT:

The Bidder may be required to furnish a Performance Bond on Government Standard
Form BB- or standby irrevocable Letter of Credit or Certified Check or Cashier's Check
payable to the Guam Community College issued by any of the local Banks or Bonding
Institution in the amount equal to gne-hundred percent (100%) of the contract prices as
security for the faithful performance and proper fulfillment of the contract, In the event
that any of the provisions of this contract are violated by the contractor, the Chief
Procurement Officer shall serve written notice upon both the contractor and the Surety of
its intention to terminate the contract. Unless satisfactory arrangement or correction is
made within the ten (10) days of such notice the contract shall cease and terminate upon
the expiration of ten (10) days. In the event of any such termination, the Chief
Procurement Officer shall immediately serve notice thereof upon the Surety. The Surety
shall have the right to take over and perform the contract, provided, however, that if the
Surety does not commence performance thereof within ten (10) days from the date of the
mailing of notice of termination, the College may take over and prosecute the same to
complete the contract or force account for and at the expense of the contractor, and the
contractor and his Surety shall be liable to the College for any excess cost occasioned the
Government.
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(X)19. PERFORMANCE GUARANTEE:
Bidders who are awarded a contract under this solicitation, guarantee that goods will be
delivered or required services performed within the time specified. Failure to perform the
contract in a satisfactory manner may be cause for suspension or debarment from doing
business with the Government and to enforce Section 12 of these General Terms and
Conditions. In addition, the College will hold the Vendor liable and will enforce the
requirements as set forth in Section 41 of these General Terms and Conditions.

(X)20. SURETY BONDS:

Bid and Performance Bonds coverage must be signed or countersigned in Guam by the surety's
resident general agent. The Surcty must be Insurance Company, authorized by the
Government of Guam and qualified to do business in Guam. Bids will be disqualified if the
Surety Company does not have a valid Certificate of Authority from the Government of Guam
to conduct business in Guam.

{(X)21. COMPETENCY OF BIDDERS:
Bids will be considered only from such bidders who, in the opinion of the Government, can show
evidence of their ability, experience, equipment, and facilities to render satisfactory service.

(X)22. DETERMINATION OF RESPONSIBILITY OF BIDDERS:
The Chief Procurement Officer reserves the right to secure from bidders information to
determine whether or not they are responsible and to inspect plant site, place of business; and
supplies and services as necessary to determine their responsiveness.

(X)23. STANDARD FOR DETERMINATION OF LOWEST RESPONSIBLE BIDDER:
In determining the lowest responsible offer, the Chief Procurement Officer shall be
guided by the following:
a) Price of Items offered.
b) The ability, capacity, and skill of the Bidder to perform.
¢) Whether the Bidder can perform promptly or within the specified time.
d) The quality of performance of the Bidder with regards to award previously made to
him,
e) The previous and existing compliance by the Bidder with laws and regulations relative
to procurement.
f) The sufficiency of the financial resources and ability of the Bidder to perform.
g) The ability of the bidder to provide future maintenance and services for the subject
award. j
h) The compliance with all of the conditions to the Solicitation

(X)24. TIE BIDS:
If the bids are for the same unit price or total amount in whole or in part, the Chief
Procurement Officer has the authority to award the bid to any one of the bidders by drawing
lots in public, or to reject all such bids,

(X)25. BRAND NAMES:
Any reference in the Solicitation to manufacturer's Brand Names and number is due 1o lack of a
satisfactory specification of commodity description. Such reference is intended 0 be
descriptive, but not restrictive and for the sole purpose of indicating to prospective bidders a
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description of the article or services that will be satisfactory. Bids on comparable items will be
considered provided the bidder clearly states in his bid the exact articles he is offering and how
it differs from the original specification.

(X)26. DESCRIPTIVE LITERATURE:

Descriptive literature(s) as specified in this solicitation must be furnished as a part of the
bid and must be received at the date and time set for opening Bids. The literature furnished
must clearly identify the item(s) in the Bid. The descriptive literature is required to establish,
for the purpose of evaluation and award, details of the product(s) the bidder proposes to furnish
including design, materials, components, performance characteristics, method of
manufacture, construction, assembly or other characteristics which are considered
appropriate. Rejection of the Bid will be required if the descriptive literature(s) do not show
that the product(s) offered conform(s) to the specifications and other requirements of this
solicitation. Failure to furnish the descriptive literature(s) by the time specified in
Solicitation will require rejection of the Bid.

( )27. SAMPLES:

Sample(s) of item(s) as specified in this solicitation must be fumished as a part of the bid and
must be received at the date and time set for opening Bids. The sample(s) should represent
exactly what the Bidder proposes to furnish and will be used to determine if the item(s) offered
complies with the specifications. Rejection of the Bid will be required if the sample(s) do not
show that the product(s) offered conform(s) to the specifications and other requirements of this
solicitation. Failure to furnish the sample(s) by the time specified in the Solicitation will require
rejection of the Bid.

{ )28. LABORATORY TEST:
Successful bidder is required to accompany delivery of his goods with a Laboratory Test
Report indicating that the product he is furnishing the College meets the specifications. This
report is on the bidder's account and must be from a certified Testing Association.

(X)29. AWARD, CANCELLATION & REJECTION:

Award shall be made to the lowest responsible and responsive bidder, whose bid is determined
to be the most advantageous to the Govemment, taking into consideration the evaluation
factors set forth in this solicitation. No other factors or criteria shall be used in the evaluation.
Award issued to the lowest responsible bidder within the specified time for acceptance as
indicated in the solicitation, results in a binding contract without further action by either party.
The right is reserved as the interest of the Government and may require to waive any minor
irregularity in the bid received pursuant to 2 GAR, Div. 4 §3109(m)(4)B).

An Invitation for Bid, Request for Proposal, or other solicitation may be cancelled, or any or
all bids proposals may be rejected in whole or in part as may be specified in the solicitation,
when it is in the best interest of the Territory in accordance with regulations promulgated by
the Policy Office, pursuant to 5 GCA § 5225, The reasons therefore shall be made part of the
contract file. Each solicitation issued by the territory shall state that the solicitation may be
cancelled pursuant to 2 GAR Div. 4 §3115(c).
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Each solicitation issued by the territory shall provide that any bid or proposal may be rejected
in whole or in part when in the best interest of the Territory as provided in the regulations
pursuant to 2 GAR Div. 4, §3115(e)(2).

(X)30. The College reserves the right to increase or decrease the quantity of the items for award and
make additional awards for the same type items and the vendor agrees to such modifications
and additional awards based on the bid prices for a period of thirty (30) days after original
award. No award shall be made under this solicitation which shall require advance payment or
irrevocable letter of credit from the Government, Pursuant to 2 GAR, Div. 4 §1103.

(X)31. MARKING:

Each outside container shall be marked with the Purchase Order number, item number, brief
item description and quantity. Letter marking shall not be less than 3/4" in height.

(X)32. SCHEDULE FOR DELIVERY:

Successful bidder shall notify the Guam Community College, Telephone No. 735-
5542/5540, at least twenty-four (24) hours before delivery of any item under this
solicitation.

(X)33. BILL OF SALE:

Successful bidder shall render Bills of Sale for each item delivered under this
contract. Failure to comply with this requirement will result in rejection of
delivery. The Bills of Sale must accompany the items delivered but will not be
considered as an invoice for payment. Supplier shall bill the College with an original
invoice.

(X)34. MANUFACTURER'S CERTIFICATE:
Successful bidder is required, upon delivery of any item under this contract, to fumish a
certificate from the manufacturer indicating that the goods meet the specifications, Failure to
comply with this request will result in rejection of delivery.

(X)35. INSPECTION:

All supplics, materials, equipment, or services delivered under this contract shall be subject
to the inspection and/or test conducted by the College at destination. If in any case the
supplies, materials, equipment, or services are found to be defective in material,
workmanship, performance, or otherwise do not conform with the specifications, the College
shall have the right to reject the item(s) or require that they be corrected. The number of
days required for correction will be determined by the College.

{ )36. MOTOR VEHICLE SAFETY REQUIREMENTS:
Guam Community College will only consider Bids on motor vchicles which comply with
requirements of all Guam and Federal Laws.
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() 37. SAFETY INSPECTION:
All motor vehicles delivered under this contract must pass the Government of Guam
Vehicle Inspection before delivery at destination.

(X)38. GUARANTEE:

&) Guarantee of Vehicle Type of Equipment: The successful bidder shall guarantee
vehicular type equipment offered against defective parts, workmanship, and performance,
for a period of not less than one (1) year after date of receipt of equipment. Bidder shall
also provide service to the equipment for at least one (1) year. Service to be provided
shall include, but will not be limited to tune-ups (change of spark plugs, contact points
and condensers) and lubrication (change of engine and transmission oil). All parts and
labor shall be at the expense of the bidder. All parts found defective and not caused by
misuse, negligence or accident within the guarantee period shall be repaired, replaced, or
adjusted within six (6) working days after notice from the College and without cost to the
College. Vehicular type equipment as used in this context shall include equipment used
for transportation as differentiated from tractors, backhoe, etc. b) Guarantee of Other
Type Equipment: The successful bidder shall guarantee all other types of equipment
offered, except those mentioned in 31a, above, against defective parts, workmanship, and
performance for the life of the contract. Bidder shall also provide service to the
equipment for the life of the contract. All parts found defective within that period shall be
repaired or replaced by the Contractor without cost to the College. Repairs, adjustments
or replacement of defective parts shall be completed by the successful bidder as set forth
in the bid. ¢) Compliance with this Section is a condition of this Bid.

(X)39. AMENDMENTS TO INVITATION FOR BIDS:
No changes 1o the IFB can be made unless a change is made by written amendment. Pursuant
to 2 GAR, Div. 4. §3109(), Amendments to Invitation For Bids shall be identified as such and
shall require that the bidder acknowledge receipt of all amendments issued. The amendments
shail reference the portions of the Invitation for Bids it amends.

(X)40. RIGHT TO AUDIT RECORDS:

The territory may, at reasonable times and places, audit the books and records of any
person who has submitted cost or pricing data pursuant to 5 GCA §5232 (Cost or Pricing
Data) of the Guam Procurement Act, to the extent that such books and records relate to
such cost or pricing data. Any person who receives a contract, change order, or contract
modification for which cost or pricing data is required, shall maintain such books and
records that relate to such cost or pricing data for three (3) years from the date of final
payment under the contract, unless a shorter period is otherwise authorized in writing
pursuant to 2 GAR §3124(a).

(X)41. EQUAL EMPLOYMENT OPPORTUNITY:
Contractors shall not discriminate against any employee or applicant for employment
because of race, color, religion, sex, or national origin. The contractor will take
affirmative action to ensure that employees are treated equally during employment
without regards to their race, color, religion, sex, or national origin.
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(X)42. COMPLIANCE WITH LAWS:
Bidders awarded a contract under this Solicitation shall comply with the applicable
standards, provisions, and stipulations of all pertinent Federal and/or local laws, rules,
and regulations relative to the performance of this contract and the furnishing of goods.

(X)43. CHANGE ORDER:
Any change order issued relative to awards made under this solicitation will be
subject to and in accordance with the provisions of the Guam Procurement
Laws.

(X)44. STOP WORK ORDER:
Any stop work issued relative to awards made under this solicitation will be subject 10 and in
accordance with 2 GAR Div 4. §6101 (4)(c) of the Guam Procurement Laws.

(X)45. TERMINATION FOR CONVENIENCE:
Any termination order for the convenience of the College issued relative to awards made under this
solicitation will be subject to and in accordance with the Guam Procurement Laws.

(X)46. TIME FOR COMPLETION:

It is hereby understood and mutually agreed by and between the contractor and the
College that the time for delivery to final destination or the timely
performance of certain services is an essential condition of this contract. If the
contractor refuses or fails to perform any of the provisions of this contract
within the time specified in the Purchase Order (from the date Purchase Order is
acknowledged by vendor), then the contractor is in default, Defaults will be treated
subject to and in accordance with the provisions of the Guam Procurement Laws.

(X)47. JUSTIFICATION OF DELAY:

Bidders who are awarded contracts under this Solicitation, guarantee that the
goods will be delivered to their destination or required services rendered within the
time specified, If the bidder is not able to meet the specified delivery date, he is
required to notify the Chief Procurement Officer of such delay. Notification
shall be in writing and shall be received by the Chief Procurement Officer at least
twenty-four (24) hours before this specified delivery date. Notification of delay
shall include an explanation of the causes and reasons for the delay including
statement(s) from supplier or shipping company causing the delay. The College
reserves the right to reject delay justification if, in the opinion of the Chief
Procurement Officer, such justification is not adequate.

(X) 48. LIQUIDATED DAMAGES:
When the Contractor is given notice of delay or non-performance as specified in
Paragraph 1 (Default) of the Termination for Default Clause on this contract and
fails to cure in the time specified, the contractor shall be liable for damages for delay
in the amount of one-fourth of one percent (1%) of outstanding order per calendar
day from date sct for cure until either the territory reasonably obtains similar
supplies or services if the contractor is terminated for default, or until the
contractor provided the supplies or services if the contractor's delay or non-
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performance is excused under Paragraph 40 (Excuse for Non-Performance or
Delayed Performance) of the Termination for Default of this contract,
liquidated damages shall not be due the territory. The contractor remains liable
for damages caused other than by delay.

(X)49. PHYSICAL LIABILITY:

If it becomes necessary for the Vendor, either as principal, agent or employee, to
enter upon the premises or property of the Guam Community College in order to
construct, erect, inspect, make delivery or remove property hereunder, the Vendor
hereby covenants and agrees to take, use, provide and make all proper, necessary
and sufficient precautions, safeguards and protection against the occurrence of any
accidents, injuries or damages to any person or property during the progress of the
work herein covered, and to be responsible for, and incurred for or by reason of
the violations of any territorial ordinance, regulations, or the laws of Guam or the
United States, while the work is in progress. Contractor will carry insurance to
indemnify the Guam Community College against any claim for loss, damage or
injury to property or persons arising out of the performance of the Contractor or
his employees and agents of the services covered by the Contract and the
use/misuse or failure of any equipment used by the contractor or his employees or
agents, and shall provide certificates of such insurance to the Guam Community
College when required.

( ) 50. HIRING OF APPRENTICES THROUGH THE APPRENTICE TRAINING

PROGRAM:

It is the policy of the Government of Guam that all construction projects funded in whole
or in part by local or federal funds shall require the contractor to employ at least: One (1)
apprentice for every Ten (10) workers for the duration of each project, and not less than
one (1) apprentice per project. This requirement may only be waived if the contractor
certifies that no apprentice is available. It applies only to projects over Five Hundred
Thousand Dollars ($500,000).

( )51. BUY AMERICAN PRODUCT:
Buy American requirement — all iron, steel, & manufactured goods used in project are
produced in the United States,

(X)52. SERVICE-DISABLED YETERAN OWNED BUSINESS PREFERENCE:
Bidding is subject to the policy in favor of Service-Disabled Veteran Owned
Business as defined in 3 GCA §5011 and §5012.

(X)53. RESTRICTIONS ON SEX OFFENDERS:
Upon Notice of Intent to Award, the selected Bidder will be required to submit a list
of the names of individuals assigned to this project. This is to ensure that the
workers assigned to this project are not on the Sex Offender Registry as required by
P.L. 28-98,
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INSTRUCTIONS TO PROVIDERS:

NOTICE to all Insurance and Bonding Institutions:

The Bond requires the signatures of the Vendor, two (2} major Officers of the Surety and
Resident General Agent, if the Surety is a foreign or alien surety.

When the form is submilted ‘to General Services Agency, it should be accompanied with the
copies of the following:

1 Current Certificate of Authority to so business on Guam
Issued by the Department of Revenue and Taxation.

2. Power of Attorney issued by the Surely to the Resident
General Agent.

3. Power of Attorney issued by two (2) major officers of the
Surety to whoever is signing on their behalf.

Bonds submitted as Bid Guarantee, without signatures and supporting documents are invalid and
bids will be rejected.
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