
Appendix A: Notice of Appeal Form 
PROCUREMENT APPEAL 

PART I - To be completed by OP A 

In the Appeal of NOTICE OF APPEAL 

Pacific Data Systems, Inc (PDS) 
(Name of Company), APPELLANT 

) 
) 
) 
) 
) 
) 
) 

Docket No. OPA-PA - - --

.............................................................................. 

PART II- Appellant Information 
Name: Pacific Data Systems, Inc (PDS) 
Mailing Address: 185 Ilipog Drive, Suite 204A 

Tamuning, GU 96913 
Business Address: same as above 
Email Address: John@pdsguam.com 
Daytime Contact No: --"6'-'-7=1--=3'-=-0=-0---=0=2=02=--------
Fax No.: 671-300-0265 

RECEIVED 
OFFICE OF PUBLIC ACCOUNTABILITY 

PROCUREMENT APPEALS 

DATE: CJcf~w ,[1 ?oi.:f 

TIME: 3~~0 DAM JZIPM BY: frL 

FILE NO OPA-PA: /{- D/'2-

................................................................ .............. 

PART III - Appeal Information 

A) Purchasing Agency: __ G=en::.;e:..:r;.:a~l.:;:.S.=.;erv:....:....:.ic:..:e:;.:;:s....:.A~g:a.::e:;.::n:.::cy.J...l.(G=S..:.;A:.L)_ 

B) Identification/Number ofProcurement, Solicitation, or Contract: IFB Bid GSA-080-15 

C) Decision being appealed was made on 09-18-2015 (date) by: 
X GSA ChiefProcurement Officer_ Director ofPublic Works_ Head of Purchasing Agency 

Note: You must serve the Agency checked here with a copy of this Appeal within 24 hours of filing. 

D) Appeal is made from: (Please select one and attach a copy ofthe Decision to this form) 
~Decision on Protest ofMethod, Solicitation or Award 
__ Decision on Debarment or Suspension 
__ Decision on Contract or Breach of Contract Controversy 

(Excluding claims of money owed to or by the government) 
__ Determination on Award not Stayed Pending Protest or Appeal 

(Agency decision that award pending protest or appeal was necessary to protect the substantial 
interests of the government of Guam) 

E) Names of Competing Bidders, Offerors, or Contractors known to Appellant: 

• G45 Security Inc. 
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PART IV - Form and Filing 

In addition to this form, the Rules of Procedure for Procurement Appeals require the submission 
together with this form of additional information, including BUT NOT LIMITED TO: 

1. A concise, logically arranged, and direct statement of the grounds for appeal; 

This is a Procurement Appeal made under Guam Administrative Rules and Regulations, 
Chapter 12 §12201 by Pacific Data Systems (PDS) regarding a timely Protest made by PDS 
of a Notice of Intent to Award decision made by the General Services Agency (GSA) in the 
above referenced procurement. The original protest by PDS in this Appeal was made on 
September 17, 2015 (see Exhibit 1). This appeal is made due to a failure by GSA to 
evaluate the issues contained in the PDS Protest, instead GSA erroneously denied the 
PDS Protest without an evaluation and determination of the issues defined by PDS. The 
reasons used by GSA to justify its denial of the PDS protest conflict Guam Procurement 
Law and Regulation and with prior GSA decisions. This reckless GSA decision sets a new 
and dangerous precedent that must now be resolved by the OPA in order to prevent future 
procurement controversies over this issue. 

On September 18, 2015, GSA denied the PDS Protest filed on September 17, 2015, as 
untimely (see Exhibit 2) stating that PDS should have made it's protest of deficiencies in 
the G4S bid at the time that PDS became of aware of this issues in July after a Freedom of 
Information Act request made by PDS and PDS was provided with a copy of the G4S bid 
by GSA. 

GSA's decision regarding the PDS Protest ignores the fact that PDS was not protesting the 
deficiencies of the G4S bid, but the GSA evaluation and award decision revealed for the 
first time to PDS in the GSA Notice of Intent to Award decision sent to PDS by GSA on 
September 3, 2015. The PDS Protest clearly states the basis of the Protest is the Notice of 
Intent to Award decision by GSA. Since the PDS Protest was made within 14 days of the 
time PDS became aware of the GSA decision and Notice of Intent to Award, the PDS 
Protest was timely and the issues defined in the PDS Protest must be evaluated by GSA 
with a proper determination made. 

Instead of a making a proper evaluation and determination of PDS's protest as required by 
Guam Procurement Law (reference 5 GCA § 5425(b)), GSA instead denied the protest as 
untimely for the unjustifiable reasons stated in its Protest Decision (see Exhibit 2). It is 
important to note that not only does GSA's decision in this protest contradict law and 
regulations, it also contradicts previous decisions made by GSA regarding similar 
procurement protests made related to protests made specific to deficiencies of a bidders 
submission revealed at the time of the public bid opening. For example, on December 23, 
2011, PDS made a protest in GSA IFB-064-11 regarding deficiencies in a bidder's 
submission observed by PDS at the public bid opening. PDS submitted a timely protest to 
GSA defining these deficiencies (see Exhibit 3) and on January 9, 2012, GSA denied the 
PDS protest as premature stating as follows: 

"The issue raised in your protest is whether the failure of a particular bidder (GTA) 
to file a proper Major Shareholder Disclosure constitutes an automatic rejection of 
the bid. To file a protest, 2 GARR, Division 4 Section 9101(c)(2) states: 

Subject of Protest: Protestors may file a protest on any phase of solicitation or 
award including, but not limited to specifications, preparations, bid solicitation, 
award or disclosure of information marked confidential in the bid or offer. 
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The protest is not of any action of the General Services' Agency, but rather is the 
action of a bidder's submission. At the moment, General Services Agency has 
not taken any action on whether to approve or disapprove the submission of 
the Major Shareholder Disclosure or determine whether the bidder is 
responsive. As such, the request for protest is premature and is denied. 
The General Services Agency will keep in mind the issue raised by the protestor 
when determining the responsiveness of all prospective bidders." (emphasis 
added) 

Now in this procurement, GSA has taken a completely different position that is contrary to 
the previous determination made by GSA in the above referenced procurement protest. 
Failure by GSA to follow procurement law and past precedent is evidence of GSA violation 
of its good faith obligations under 5 G.C.A. §5003 and threatens the integrity of the 
procurement process. 

The GSA decision made in this PDS Protest is reckless and without foundation in law or 
regulation and sets a hazardous precedent that will create many future procurement 
controversies. The GSA protest decision denying the PDS Protest as untimely translates 
into placing a burden on bidders to protest any and all procurement issues within 14 days of 
a bid opening or otherwise risk these issues being dismissed as untimely if raised at a later 
date in the procurement process (for example after an award decision by the procurement 
Agency). 

On one hand, GSA got it right in its protest decision of January 9, 2012, but then got it 
wrong in the decision issued in this protest on September 18, 2015. 

PDS now makes this appeal to the Public Auditor in an effort to have the OPA resolve this 
situation by either overturning the GSA protest denial and remanding the protest issues 
defined by PDS back to GSA for a proper review and determination or a de novo review by 
the OPA of the PDS Protest issues with the OPA making a determination regarding these 
issues in this procurement. 

2. A statement specifying the ruling requested; 

PDS requests that the OPA resolve this situation by either overturning the GSA protest 
denial and remanding the protest issues defined by PDS back to GSA for a proper review 
and determination or that the OPA undertake a de novo review of the PDS Protest with the 
OPA making a determination regarding these issues in this procurement. 

3. Supporting exhibits, evidence, or documents to substantiate any claims and the grounds for 
appeal unless not available within the filing time in which case the expected availability 
date shall be indicated. 

Exhibit 1: PDS Protest of GSA Notice of Intent to Award Decision filed on 09117/2015 
Exhibit 2: GSA Protest Decision sent to PDS on 09118/2015 
Exhibit 3: PDS Protest in GSA-IFB-064-11 made on 1212312011 

Note: Please refer to 2 GAR § 12104 f or the full text of filing requirements. 
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PART V - Declaration Regarding Court Action 

Pursuant to 5 GCA Chapter 5, unless the court requests, expects, or otherwise expresses interest in a 
decision by the Public Auditor, the Office of the Public Auditor will not take action on any appeal 
where action concerning the protest or appeal has commenced in any court. 

The undersigned party does hereby confirm that to the best of his knowledge, no case or action 
concerning the subject of this Appeal has been commenced in court. All parties are required to 
and the undersigned party agrees to notify the Office of the Public Auditor within 24 hours if 
court action commences regarding this Appeal or the underlying procurement action. 

Submitted this 5th day of October, 2015. 

John Day 
Authorized Representative of Pacific Data Systems 
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Exhibit 1 

Protest of GSA Notice of Intent to Award Decision filed on 
09/17/2015 
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September 17, 2015 

< 
G> Ms. Claudia S. Acfalle 

Chief Procurement Officer 
General Services Agency 
Government of Guam 
Piti, Guam 93910 

r;;> ); 

(/,9~ 

Re: Protest of Notice of Intent to Award Decision G4S in GSA-IFB-080-15 

Dear Ms. Acfalle: 

This is a Protest by Pacific Data Systems ("PDS") under G.C.A. 5 § 5425(a) to the Notice 
of Intent to Award decision made by the General Services Agency ("GSA") in the above 
referenced bid and evidenced by the GSA Notice of Intent to Award sent to PDS by 
GSA on September 3, 2015 (a copy of the Notice of Intent to Award is attached as 
Exhibit" A"). 

On July 28, 2015 GSA provided PDS with a copy of the G4S bid in this procurement in 
response to a PDS Freedom of Information Act request. This timely protest of GSA's 
actions in this procurement are based upon the following issues that have been 
determined after a review of the G4S bid and the GSA Notice of Intent to Award: 

I. G4S FAILED TO SUBMIT A VALID CONTRACTORS LICENSE REQUIRED TO 
MEET BID TERMS AND CONDITIONS AND GUAM LAW FOR THE TYPE OF 
WORK DEFINED IN THIS PROCUREMENTi THE G4S BID MUST BE 
REJECTED AS NON-RESPONSIVE. 

The work defined by the IFB required the bidder to install buried fiber optk facilities 
between two Government buildings; the Guam Judiciary building the Office of Civil 
Defense. The only viable physical route between these two locations is to install this 
cable along or crossing public roads or rights of way. Guam law requires that the 
bidder would have to be a licensed contractor1 in order to be qualified to perform 
this type of work. Page 22 of 30 of the bid (see Exhibit "B"), the Bid General Terms 
and Conditions #4; also requires that potential bidders be properly licensed to do 
business on Guam in order to be considered for award. 

1 21 GCA REAL PROPERTY CH. 70 CONTRACTORS§ 70100(b) 
18511ipog Drive, HBC Suite 204A, Tamuning, GU 96913 

Main: (671) 300-0200 I Fax: (671) 300-0265 I www.pdsguam.com 
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The G4S bid did not include any evidence that G4S possessed the required 
conb·actor' s License at the time of the bid in. order to meet this requirement of the 
Bid Terms and Conditions. For this reason, the G4S bid cannot be considered for 
award and should be rejected as non-responsive. 

II. THE G4S BID FAILED TO MEET BIDDER QUALIFICATION REQUIREMENTS; 
THE G4S BID MUST BE REJECTED AS NON-RESPONSIVE. 

5 G. CA. § 5211(g) states that "a responsive bid is one that conforms in all material 
aspects to the Governments bid specifications" . In this procurement, the bid 
required Bidders to provide evidence of 10 years of past experience in the type of 
work defined in the bid (Reference Bid Amendment 3 at page 1, see Exhibit "C"). 
This was a significant requirement by GSA in this procurement and was further 
validated by the Amendment that issued in response to clarifications questions that 
PDS asked related to this requirement (See Exhibit "D"). In GSA's response to the 
PDS question, GSA re-affirmed the requirement for the bidder to have had a 
minimum of 10 years of past experience performing the type of work defined in the 
Bid Specifications. 

Given the scope of work required by the bid the type of experience that a Bidder 
would be required to possess bidders (10 years of experience) would need to include 
technical expertise/past experience related to the Design and construction of Fiber 
Optic Outside Plant (OSP) telecommunications facilities. This is due to the fact that 
most significant portion of the project involves over 3,000 feet of Outside Plant 
construction between the Guam Judiciary building the Office of Civil Defense. This 
OSP work would require creation of construction designs, building and 
encroachment permits, utility clearances, highway bonds, and other government 
permitting requirements associated with this type of construction work. 

While G4S did provide information on its experience with security services, video 
surveillance, and structured cabling systems, G4S provided no information 
regarding any projects that would demonstrate any experience with Outside Plant 
(OSP) fiber optic construction projects. The bid requirements were very clear that 
bidders were required to show evidence of 10 years of past experience related to the 
types of work involved with this procurement. Further the Bid General Terms and 
Conditions #14 Competency of Bidders required G4S to show evidence of its ability 
to perform according to the requirements of the bid. 

The failure by G4S to have the required 10 years of experience for the type of work 
required by this procurement is a significant omission and deficiency that should 

185 llipog Drive, HBC Suite 204A, Tamuning, GU 96913 
Main: (671) 300-0200 I Fax: (671) 300-0265 I www.pdsguam.com 
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have resulted in the rejection of the G4S for lack of Bidder Qualifications and failure 
to comply with the bid specifications and requirements. 

For the above reasons, the G4S Bid should have failed a technical evaluation by GSA 
and been declared as non-compliant and non-responsive to the Bid Requirements of 
GSA-TFB-080-15. 

This Protest can be resolved by GSA rescinding the Notice of Intent to award and 
issuing a new Bid Status rejecting the G4S bid for the reasons noted above.. GSA can 
then issue a new award Notice to the next lowest responsible and responsive bidder; 
Pacific Data Systems. 

GSA is reminded that PDS has made this timely Protest according to 5 G.C.A. § 5425(g) 
and that any further action in this procurement by GCC is stayed until this Protest is 
resolved. Reference 5 G.C.A § 525(b), PDS is available to meet with you to discuss this 
protest and engage in good faith discussions to resolve the issues noted above. 

Sincerely, 

Attachments: As stated. 

18511ipog Drive, HBC Suite 204A, Tamuning, GU 96913 
Main: (671) 300-0200 I Fax: (671) 300-0265 I www.pdsguam.com 
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Exhibit A 

GSA Notice of Intent to Award sent to PDS by GSA 
on September 3, 2015 

185 llipog Drive, HBC Suite 204A, Tamuning, GU 96913 
Main: (671) 300-0200 1 Fax: (671) 300-0265 I www.pdsguam.com 
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Accountability * 

GENERAL SERVICE AGENCY 
(Ahensian Setbision Hinirat) 

Government of Guam 
P.O. Box FG, Agana, Guam 96910 

Tel: 477-1710-13 Fax: 472-4217/475-1716127 

Impartiality * Competence * Openness 

BID STATUS 

* Value 

August 31, 2015 

PACIFIC DATA SYSTEMS (PDS) 
Attn: John Day, President/COO 
185 llipog Drive, HBC Ste. 204A, 
Tamuning, Guam 96913 
Tel: (671) 300-0229/ Fax (671) 300-0265 

BID INVITATION NO.: GSA-080-15 OPENING DATE: July20, 2015 

TELECOMMUNICATION J NETWORK "0PTICAL FIBER SOLUTIONS" 

The following is the result ofthe a~ove-mentioned b'id .. Refer to the ~tems checked below. 

[ ] Cancelled '(in its entirety), or partially cancelled due to: 
( ) Insufficient funds: 
( ) Change of speCifications;· or · · 
( ) Insufficient number of bidders. 

1 /1 

{X] Rejected due to: . 
( ) Late submission ofb]d; 
( ) No bid security or insufficient bid security; 
( ) Not meeting the deliver-y requirement as stated in the IFB; 

(·' "...j · \fY\_(!.JA-\-c,n~ 

Cf (3\ 15 

( ) Non-confonnance with the specifications: "Lease Term"· :PM ~cJ:>ov\-lA <;: :ss1e/f's 
(X) High price 
( ) Others 

RE~1ARKS: --------------------------------------------------------------------------~ 

fX] Bid recommended for award: G4S in the total amount of $118,941.85 

REMARKS: 'Thank you for your participation with this bid. Please send your authorized representative to 
pickup your original bid status and Bid Bond/Cashiers Check 

. ~ ~J~- ~ flhv/f-
) 

· CLAUDIA s: ACFALLE 
Chief Procurement Officer · 
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Exhibit B 

Page 22 of 30 of the bid, the Bid General Terms and Conditions #4 

185 llipog Drive, HBC Suite 204A, Tamuning, GU 96913 
Main: (671) 300-0200 I Fax: (671) 300-0265 I www.pdsguam.com 



GOVERNMENT OF GUAM 
GENERAL TERMS AND CONDITIONS 

SEALED BID SOLICITA T!ON AND A WARD 

Only those lloxes checked below arc applicable to this bid, 

[X]I. AUTIIORJTY: TI1is solicitation is i>Sucd subject to ullthc provision of the Guom Pmcurcmcnt Act (SGCA, Chnpter S) und 
the Guom flr curcmctu l~cgnlntion (~opi~ of lx•th "re nvuilnble at 1he Onicc of the Complier of lows. Dcpnnmcnt <>f Law. copies 
uvnilnhlc flu i'"I'L'I!Iion at Ocucral SL'fViccs ,<\ gl'ncy). h rcquiru; all panics involved In the Prcpanuion , negotiation. pcrtonnuncc. or 
admini. trminn or contracts lo net in gond f.1ith. 

I X] 2. GENERAL INTENTION ; Un less Olhcrwisc spceifil'd. 11 is 1hc tlcdnrcd and acknowlctlgcd irHemion and mc:ming of these General 
Term< and condilit1ns for the bidder 10 provide the Gnvc'fnrncnl of Guam (Govcnnncn!) wi th specified sc'!'viccs or wi1h material . upplics or 
L'<Jlllpmcnt ciJmplolcly •sscmllk'<lund r<'<lll)' tor usc. 

[X] J. TAXES: Biullct:< nrc cmlfioncd !hot 11tcy nrc subject 10 Guam Income Tuxes us well os nil olhcr lnxc;; oo Guum Tnmsocti(lns Specific 
infummlion on 1axc.< moy be obtained lrom I he Director ofRcvcnuc and Talwlion. 

[X] 4. l . JCENSJNG: Bidders nrc cuutinncd tlullthc Govcmmc'11t will nnt cnn iller fur uwnrd nny offer submitted by u bidder who hus not complied 
with the Guam Licensing Law. ' pL'Cilic information on liccn~es muy be nbtuincd tromlhc Director of Revenue und Tuxntion. 

[X] 5. t\ 11 procui'CmCnl of . IIPI' Iics and •crviccs where p(l~~iblc, will he mode from 
amon~;; hu!: inor.~~.:."!; 1iccnsc-d to do bustucs.!:! on Gumn in {IC<.'Ort.lon c:c with f:~C<:t ivn 5008 of the Gu;ull Procun:mcnt Act (SGC A. Chnp1ct S) 3.110 

c-cti\•n 1-104 of the Gu~m J>rocurcrocnt Rcg11h11ions. 

[X](,, CO ·1PLIANCE WITH SPECIFICATIONS /\NO OTHER SOLICJTATIO!" REQUIREMENTS: 
llic..lder~ !'hnll cCimply wi1h ni l spt-cilicntinns mad other requircmctlL~ oft he Solicitation. 

I ] 7. ''ALL OR NONE" BIDS: NOTE: By ~hccking this ilt'nt , I he Governmen t is rCtJUCSi ing all nf I he hid hems tn be hidctf or nunc al all. 

[X]S. INOEl>J,~NDENT PRICE DETERMI ' ATiON : The bidder, upon si8ning the lnvituliun ihr Bid, certifies thnt the prices in his bid 
were dcri cd nt without oollu:;innl und ucknowlcdgc thut collusiun and anti-competitive practices ore prohibited by tnw. Violations 
will he suhjc i In the pmvision of Section 5651 of thai of the Gunm l'rocurcmc,\t Act. Other cxistmg ciVIl. criminal or adminislrnuvc 
rc-mt-dics nrc nnt irnpnircd o.md m:ay be in mldition to th e. rc.1l1t.'<lk-s in Sc.-ctinn 5651 of the Government code. 

[X] 9. BIDDER'S PRICE: llte Gnvcnnn1.111 will con•idcr nnt more tlmn two (2) (Busic nnd Altcmntc) item price.> and lh~: bidder shall 
~xplain fu lly cnch price if supplies. mmcrials, C'IJllipmcnt. undlor specified sc'l'\<iccs nff<rt't.l COI'llltly with spc-ci.ficmions and the pnxluct.< 
origin. Where basic oruhcnlUic bid meets 1hc minimum rc<Juircd spccilication . cost nnd other foclor.; will be considered. Failure to 
cxploin 1his n:.•quircmcnt will r~':ult in rejection of the hid. 

IX J 10. UlD ENVELOPE: Envelope shall he scaled und mnrkc-d with the bidder's nnmt:, Bid number. time, dale nnd place nf Bid Opening. 

[XI II . II II> G ARANTEE llEQUIREMJ::NT: Bidder is require'!! to submit tl Bid Guumntce Bomlvr swnuby it·rcv<Jcablc Leiter of Credit or 
Ccttilicd Check or Cushier'> Chcck in l h~ same bid envelop<: 10 be held by the Govcmmcm pending award . Tbc Bid Guarantee Bond. lcncr 
of Cnxlit. Certified Check or Cnshic•·'s Che-ck must he issued by any local surely or honking inslitulion licensed to do husincss on Guam ond 
made pay:Jblc to lite Treasure ofGunm in the nmoun11 ffiflccn pcrccn1 (.1 5%) of his highcstiOitll bid (lfl'cr. TI1c Bid ll<Jnd must be submitted 
ot1 Gnvcmmc;H S r.n.nd~'rd Fonn Bil-l (copy t~nclost~d) f'crs.onnl Checks will nn1 he acct:r11ecl as Bitl Gunramec. lfu succ.cssfi.rl Bidder 
(contractor) wilhdrows from the bid or fitils to enter into controct within the prescribed lime, such Bid guuranrcc will be f(trfcitcd to the 
Govenmwn\ of Guam. flids will be di 'lualificd if.MI (tecompnnicd by Oid 11ond. Letter of Credit. Ccnificd Che-ck or c .. shi~T·s cht'CI<. 
Hiddut must include in his/her bid, vnlid COJliC~ of n I' ower of Altomcy from the Surety nnd n Ccni licatc of i\uihorily lrom the Govemnwm of 
Gunm 10 how prnoftlmt the s;urc.1y compuny named on the bond instntmcnt is authori-z('<l hy th<: Govcnnncnt of Gu:un ;.nd t.J unlifk·d 10 do 
husincss M Gu:tnl. For dc1nilcd infonltntion on hondine mnners. contact 1hc Department uf Revenue und Tn. utlon. failure 10 submit n vnlid 
Power uf Atlontey nnd Ccni ficnt c of Authurily on the surety is cause for rejection of hid, Pursuant to 5 GCA § Sll2, all competitive scn lctl 
hldd!n~ for the prncuTcmcnf of supplies or services ckeeedi tlg 525,000.00 a IS% Hid Security of the total bid pric~ must ~ccompaoy 
th~ bid ,pfttka~c. T ho bid bnnd, Letter ttfCndit , Ccr1iOod Chrck (lr Cn~hlc r 's Ch<•ck will serve us Hid Se'Curil)' forlhi$procurcmcnt. 

[X] 12. PI1Rl'ORMA.."'('E (~lJAHA 'T~:J::· Tli<lrlrl"< wiH> nrc mvnrtlt:tl n cnnlmcl unrlt~ lhi• S(Jiicit:uinn. guummcc \hot ~ood~ will be 
deli crc'li ur ,.,,quin:J services pcrfDrmcxl wilhin the time spccifitcl. Fo ilurc 10 pcrfbm> lhc con1mc1 in o smi fa~lory manner mny be 
cause for !\Uspcnsion or dcbanncnt Jfom doing business with the Govcmmenl of Gu:un. In nJditinn , 1hc Government wiU hold the 
V(.11dor Hable und will <"nforct: thl! requircmcnl us sCI forth in Scc1ion ·10 of these Gcncrul Tcrnu~ and Com.lititl ll ~. 

[X] 13 . SURETY BONDS~ Bid and Bid Uondt: ccwcmgc mus: t be s igned or f.'(1t111H.'Ni~rlf'rl in (iu:un hy a rtm·ien tu· nlif:n ..:; 1 1rt~:ly'~ rcsillf:nl 
g~ncr.l l ngcnt. ll1c surety must be Wl lnsurum.'C Cumpnny, 'b:uthuri'l.\.:d by the gov,-rnmcnt of Guom nnd ql1nlificd to do business in 
Guom. Bids \vlll be disq\mJilicU if th <: Surct)' Compony doc~ not haven valid Certificate. of Authority from the Govcrmnc:m of Gunrn ru 
~nndnct husincss in Gu-:lm. 

jXJ 1'1. COMJ':ETENCY OF BIDDERS: Oids wi ll b~ ~"" idcrcd 011ly fro1n the such bidders wbu, in the opinion of the G<.wGrn111cno , ~"'"'I""'' 

evidence (lfthcir nbility. cxpcri~cc. equipment. and fllcilirics to render sa tisfnctor}' scn·kc. 

[X)I5. DETERi~INATlON OF RESI'ONSIIHLITY OJ' BII>l>EilS : ·n,c Chief Procurcmcn1 Officer ru.,crvcs the right ti',r securing from 
hiddc:rs infOrmation to dctcnni nc whether or nol they arc responsible and to inspect plnnt site, plncc of business; :and supplies ancl services a. 
nccc:.sury to Uctt.·rmfm: 1hcir rt."SJX 'fl ~ib ility in I.H:conlnn~ with Sccl ioll 15 of thc~c Gcru.:rnl1·cnn:s mHI Crmdition :-J. 

(2 GA R. Div. 4 ~ 3 II 6) 

G.S.A. Form 1 H Rf \·lst'd 8/12 

Page 22 of30 
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Exhibit C 

Reference Bid Amendment 3 at page 1 

185llipog Drive, HBC Suite 204A, Tamuning, GU 96913 
Main: (671) 300-0200 I Fax: (671) 300-0265 I www.pdsguam.com 
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Eddie Baza Calvo 
Governor 

• GENERAL SERVICES AGENCY Ray Tenorio 

Lt. Governor i Government of Guam 
)48 Route 1 Marine Drive Corp 
· Piti, Guam 96915 GSA 

Anthony C. Blaz 
Director, Dept. of Admin. 

July 09, 2015 

Invitation for Bid GSA-080-15 
TELECOMM UNICATION/ NETWORKS 

' "OPTICft..,l FIBER SOLUTIONS" 

j 

AMENDMENT #3 

Alfred F. Duenas 
Deputy Director 

1. Amend to change on page 29 of 30 "SPECIFICATIONS" under Optical Fiber Cabling the 
following: 

From: 
Fiber must be conduits and be buried with a minimum depth of 24 inches or greater. 

To Now Read: 
Fiber must be direct buried cabl~ (Annored) with a minimum depth of 24 inches or 
greater · 

2. Amend to change on page 30 of 3:0 "SPECIFICATIONS" under Testing & Certification of 
Fiber Optic Cabling and Links the~following: 

From: 
Vendor must have over .15 years ef experience with this type of service and a proven 
track record with favorable completions (Meeting service deployment and installation 
Deadlines). 

To Now Read: . 
Vendor must have over 10 years 6f experience with this type of service and a proven 
track record with favorable completions (Meeting service deployment and installation 
Deadlines). 

1 

All others remains unchanged. 

:-::::::i~;D:MENT :~PY (Re-fax to GSA)l (~AU: S~A~~ ~ 
1 () L ~ ,. Chief Procurement Officer 

~I 
~ 

\ 
I 
I 

Received BY: ".1 ·~orcJ _ · 
t 

Date: rz I q lt6' I 
\/endor Name: fo.M~v ~ 5~ 
i=::ll<' # · 47'>-1 7 ? 7 +'--'-- .I 
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Edcte Baza Calvo 
Governor 

1\nthony C. Bla~ 

Director, Dept. of Admin. 

. GENERAL SERVtCES AGENCY 
Government of Guam 

.S Route 1 Marmc Drivu Curp 
Pili, Guam 96915 

Juty 09, 201 5 

TJ\TVlTA'fiON FORBID GSA-080-15 
TElECOM~UNICATION/NF.TWORK 

"OPTICAL FIBER SOLUTION'' 

Questions submitted by P.aclflc Data Systems dated 7/06/15 

Qu~S'tionl: 

Ray TeooiG 
Lt. Governor 

Alfred F. Duenas 
Deputy Director 

The bid requirements that s~te that a minimum of lS years offlber optic experience is reQuired to bid on 
th.s procurement. Though f',OS has been in b~siness sine'(! 1967 and is well e~perfenced tn the design, 
construction, installation, and operations ofF;iber Optic Networks having instaHed over 150,000 feet offlber 
optic outside plant cable, we do not have 15 years of experience. We believe of contractor should be have 
prior experience in the design and Installation of flber optic cable systems, but we believe 15 years is 
unrealistically restrictive and as such would v jolate Guam Procurement Laws (see 5 G.C.A. § 5265) which 
requires a procurement t~ be designed to encour.~ge maximum completion. 

For the above reason, we request that GSA ls.an amendment that change~ t he requirement for bidder 
expcrfencc f rom lS yeilrs to S ora maximum bf 8 years of eKperlence with the bidder required to provide a 
list of S successfully completed FO projects over the last 5 years. 

Response: See attached (Amendment #3) 

Qyestjon2: 
Af~er further of the above referenced Bid, we:havP. noted a significant ambiguity ln the. speclflcatlon~ related 
to how the Fiber Optic (FO) Cilble is t o be Installed/buried in the ground; is the FO cable to be directly buried 
in the ground without conduits. The current ~peclflcatlons, .summarized below and highlighted on the 
attached, ;ne not clear and hldicate both methods, ''direct bury" and "bury In conduit", sho~ild be used for 
the installation otthe FO cable in thfs project.' 

See pase 29 SP!ClFICAllONS, scope of Work: Olrect burled solutlon from Judlclary of Guam MIS, computer 
Room to Guam Homeland .Security TEI.CON room. Vendor not a flowed dl ret t.fng burying the1r fiber olherlhitn 

government requlroment 

Soc p;35C 29 SPECIFICATIONS, Optical Flb~t Cablinl!' - OSP backbone, srnu!e mode, 12 strand cable (direct 

burled) run from JlldlciDry1>fG\Jam - MIS Computer Room to Guijm Homeland securtty TELCON room. 

• See page :29 SPEClFICAllONS, Optical FlberCsbllng - Fiber must be condu!ts.'!nd be burled with n minimum 
depth of 2~ Inches or ereater. 

I 

Tl\i i a significant ambiguity and must be cla(Jf'led by GSA since the type of FO cable to be used in the 
project and the desig11 of the construction to ~upport conduit (and the pulllngjlnstalfation of FO cable Into 

the conduit) will greatlvlmpaet the tost and ~omplexity of the project. 

Response: See attached (Amendment #3) 

1 
AO<NOWtEOG€MENT COPY {Re-fax to GSA) I 

:::~· .y,~~~ ' 
Vendor Name: {Jcwj £o, ]¥ul\1 ~6~ 

Fa~ 11: 475-1727 



AC("O 

(,1:. 

~ Appendix A: Notice of Appeal Form 
~ PROCUREMENT APPEAL 

Exhibit 2 

GSA Protest Decision sent to PDS on 09/18/2015 
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Eddie Baza Calvo 

Governor GSA GENERAL SERVICES AGENCY 
(Ahensian Setbision Hhirat} 

Department of Administration 

Anthony C. Blaz 
Director 

Memorandum 

Mr. John Day 
President 
Pacific Data Systems 
185 Illipog Drive 
HBC Suite 204A 
Tamuning Guam 96913 

148 Route 1 Marine Corps Drive, Plti, Guam 96915 
Tel: (671) 475-1707 Fax Nos: (671) 475-1727/472-4217 

September 18. 2015 

Re: Protest on GSA Bid No. 080-14 

Ray Tenorio 
Lieutenant Governor 

We are in receipt of your prot~st dated September 17, 2015, in which you area protesting 
. the award on the aoove stated bid. ~your memorandum,, you indicated that on July 28, 
2015, you were provided by GSA, a copy of the winning bidder'-s (G4S) bid in response. 
to a PDS Freedom of Infonn~tion Request.. . · · · 

. ' 

As such, you knew on July 28~ 201~, the basjs' for 't:he prqtest. 5 GCA ~ection 5425(a) 
states in pertinent part: · 

·rhe protest shall be submitted in WJiting. within tbu};teen(j4 days after such aggrieved 
person knows or should know the facts .giving rise thereto. . · 

Since yo~ received the bid s-ubmittal of G4S on July 28, .20.15, you b.ave 'fourteen {14) 
days from that day to submit a protest.. That -peqod ended on, 11, 2015~ As such, your 
protest is untimely and therefore i$ DENIED:. . · · ·. · · · . · : · 

You have th~ right to seek any administ~ative or judicial review authorized by law. 

Please Print 

'~- ~ \,6- . <J(n._ 
) CLAUDiA S. ACFALLE 

Chief Procurement Officer I ACKNOW LEDGEMENT COPY (R 

Received BY: -~--=:~~~-

Date: 

Fax J:L 475-1727 

COMMITED TO EXCELLENCE 
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Narne/Nuraber 
Page 
Start Titre 
Elapsed T irre 
Mode 
Results 

94751727 
1 
18-SEP-2015 16:10 FRI 
00'28" 
STD G3 

o.K 

Wor kCentre l-120 Series 
Machine ID 
Serial Number 
Fax Number 

EddiP. Baza c~!vo 
GQvcrnor GSi~ 

GENERAL SERVICES AGENCY 
(Ahension S.Ctbislon Hl11rc.t} 

De:pdrtment. nf Adrn1111~tration 
Anthorry C. 8la::r: 

1Jirccto1 

Memornndum 

Mr. Jolm Day 
Pr~siuenl 
Padfil:' Data S ystcms 
185 Tllipng Drive 
HBC Suite 204A 

· Tamuiting Gt1am 96913 

148 ttoutc l. Marine Cofpi Urive, Pill, Guam 9691S 

Tel ' {6"11) 41<'·1"107 Fa~ No;' (671) 475·17l7 / 4'72-4Z17 

September 18. 10 I 5 

R~: Prote:.~t on GSA Bid No. 080-14 

Pacific Data Systerrs 
RYU4l2612 
6713000265 

Ri!yTenorio 
U~tltl,;"l)ilnt GOV~fnur 

We are .in receipt of your -rrote~t dnted September 17. 20 J S, in which you area prote~tiog 
. the award em the above stated bid, !4 your tnemt!l'andtlnl,, you indicated tha\ on July 2R, 

2.0 15, you were provided by GSA. a copy of the w\nniJl~ bidder's ( G4S) bid in response 
to n 'f>])S Freedom oflnfunn~ti.on Request. • · ·: 

As such, you knew on July 28; 2015, the basis tbr'the .protest. 5 CiCA ~~ctinn 54?.5(a) 
states in pcttinent par\: ' ' · · 

The protest shall be submit:led in writing wiJ·hin fonrt<>.en(14 days Rftct s11ch aggrieved 
person knows or should know thefaets.givingri$e therGto. · 

. 
Since you received the bid suhm.ittal of G4S on July 28, 2015, you hllv•di>Urteen {14) 
da:ys from tbut day to submit a p~o!,.~l. That .p~;:r}od ~nued on, 11. 2015~ A!; such, your 
protest is \1ntimely and therefore is DEN lED. · 

r>leasil Print 

Y C\1 have the right to seck auy adminht.r;<;tive crijudicial review authorized by low. . . . ' 

<""'kZt:~- ~ - "l-(n._ 
) CT..AUDlA S. ACFALLE 

ChiefPwct•rcment Officer 
I ACKNOWLEDGEMENT COPY (R SA) 

\ Received BY: ···-=-.""--""--':>~ 
: u"t~: <1!.!/r.£8..1.' f.'.:;, !..1;;..~ ___ _ 

\ 
!) ' {. • /\_ i " £; r .I• <" 

. VcmctorName; ~~:-.t:t ·" j->w'r~ 

I J.ax U: 47>·1727 ' 
I 

COMMITED TO EXCELLENCE 



ACC'o 
(,1;. 

1 Appendix A: Notice of Appeal Form 
:~ PROCUREMENT APPEAL 

c u ·' ""' 

Exhibit 3 

PDS Protest in GSA-IFB-064-11 made on 12/23/2011 



BERMAN 
O ' CONNOR& 
MANN 
Attorneys at Law 

V IA HAND D ELiVERY 

Ms. Clau dia Acfalle 
hie[ Prnc u.re mr.nt O Hic ~ r 

General Services Agency 
148 Route 1 Marine Corps Drive 
Pi ti, Guam 96915 

December 23, 2011 

Suite 503, Bank of Guam Buitding 
111 Chalan Santo Papa 
Hagatna, Guam 9691 o 

Tele. 671-477-2778 
Fax 671-477-4366 

Website; www.paclfic-lawyers.com 
Email: brmann@pacific-lawyers.com 

Re: Pmtest by Pacific Data Systems, Inc. to Bid Submilled by 
Teleguam Holdings, LLC in GSA-064-11 

\.": 

Dear Ms. Acfalle: 

This is a protest by Pacific Data Systems, Inc. ("PDS") to the bid su bmittecl by 
Teleguam H oldings, LLC ("Teleguam") in procurement GSA-064-11. '1 his offi ce 
represents PDS. This protest is based upon the following grounds: 

l. TELEGUAM'S AFFIDAVIT DISCLOSING OWNERSHIP 
AND COMMISSION VIOLATES 5 G.C.A. 8 5233. 

The Teleguam bid must be rejected as a result of its failure to comply with 5 
G.C.A. § 5233. That statute provides in relevant part: 

As a condition of bidding, any partnership, sole 
proprietorship or corporation doing business w ith the 
goverrunent of Guam shall submit an affidavit executed 

~ 
A Member of PACIFIC 

NWt'ii i ·AW 

An Affil iation of Law Firms Servino the P;~ci fi c wilh Offices in Hawaii . Guam . Saipan . Pohnpei . Marshalllsfands . www.paciftc-lawyers.com 
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under o<1th that lists the name and address of any person 
who l1as held more than ten percent (10%) of the outstanding 
interest or shares in said partnership, sole proprietorship or 
corporation at anv time during the twelve (12) month period 
inunediately preceding submission of a bid. The affidavit 
shall contain the number of shares or the percentage of all 
assets of such partnership, sole proJ?rietorship or corporation 
which bave held by each such person during the twelve (12) 
n1onth period . . . (emphasis added). 

Attached to this Protest as Exhibit "1'' is the Affidavit Disclosing Ownership and 
CoJTnnission submitted by Teleguam. The Affidavit states that Teleguam is owned 100% 
by AP Teleguam Holdings, Inc. J:-Iowever, the Affidavit omits any reference to the 
previous owner of Teleguarn, namely Shamrock Teleguam Holdings, LLC. This 
previous ownership is dernonsh·ated by Exhibit "2" to this Protest, which is an Affidavit 
submitted in connection with another procm·ement by Teleguarn, namely GDOE IFB 
020-2011. That AWdavit was signed on March 15, 2011., and Shamrock Teleguam 
Holdings, LLC was stated to own an 89% interest in Teleguam. Since this previous 
ownership occurred within the twelve month period preceding the submission of 
Teleguam's bjd in thjs procurement, Telcguam's AffidavH is in violation of this statute. 

The consequence of a violation of 5 G.C.A. § 5233 is that the bid must be 
summarily rejected. This results from the statutory requirement that the disclosure of 
major shareholders must be made "As a condition of bidding ... " This is not the hrst 
time Tcleguam has failed to comply with tl1is statute. Attached to this Protest as Exhibit 
"3" is the Decision of the Public Auditor in appeal OPA-PA-10-005. In that case, 
Teleguam had bid on a Guam Community College telecommunications procurement. In 
its Major Shareholders Disclosure A(fidavit, Teleguam Holdings, LLC stated that it was 
owned 100% by Teleguam Holdings, LLC, in effect that it owned itself. PDS pmtested to 
GCC, but GCC denied the protest on the grounds that the Affidavit related to tl1e 
bidder's responsibility and not responsiveness to the bid. GCC allowed Teleguam. to 
correct the AHidavit after bid opening. Tbe corrected Affidavit revealed that Teleguam 
was owned 60% by Shanu·ock Capital Advisors and 29% by GE Asset Management, lnc. 

PDS appealed GCCs rejection of its protest. The Public Auditor found that the 
Affidavit submitted by Teleguam w1th its bid was false since it failed to list the names of 
entities that held more than 10% of its stock. Impmtantly, the Public Auditor found that 
Teleguam's bid was non-responsive since 5 G.C.A. § 5233 requires the Affidavit as a 
"condition of bidding", and could not be corrected after bid opening. The Public 
Auditor found that the public interest is best served by " .. . strict enforcement of the 
requirement for submission of Major Shareholders Di1-1dosure Affidavit which must be 

11:\ Chrishne\ lliiM\Urs\ GSi\-liM· t I I'DS l'rolosll.cller 12·23· 11.<10< 
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complied witb correctly at the time of bid submisfl ion." Decision at p. 19. The Public 
f\uditor ruled that the award of the contract by GCC to Teleguam was void. 

This Decision is directly applicable here, since Teleguam has once again failed to 
provide an accurate Major Shareholders Disclosure A£fidavit. Its bid is therefore 
non-responsive and must be summ(lrily rejected in its entirety. 

II. TELEGUAM FAILED TO MEET THE REQUIREMENTS OF 
THE Il~ B BY IMPl~OPERLY CONDITIONING ITS BlD. 

Teleguan"l included with its bkl submission additional Tern1.s and Conditions , 
attached as Exhibit "4", which improperly conditions its bid. These additional 
conditions conflict with multiple requb:ements of the IFB and/ or Guam law. Attached 
as Exhibit "5'' are specific examples of Teleguam's improper conditions. 

1e1egumn's conditions Iindt its obligations or add new terms not included in the 
lFB. For example, Teleguam claims the right to impose Ea.rly Termination Fees despite 
the fact that the Bid Form specifically mandates that the Government may terminate the 
service with no liability. Teleguam also disclaims any warranties, and provides that 
services are pmvided "as is". 1-lowever, tl1e Jl-<13 requires that all services shan have a 
99.999% up time, and that failure to meet that standard shall result in liquidated 
damages. Teleguam also reserves the ri~ht lo require a security deposit or advance 
payment, despite the prohibition in Guam law against advance payments. See 5 G.C.A. 
§ 5007. 

Telegunm's conditions render its bid non-responsive under 5 G.C.A. § 5201(G)1 

which defines a "responsive bidder" as " .. . a person who has submitted a bid which 
conforms in all material respects to the Invitation for Bids." Teleguam's Terms and 
Conditions materially altered its obligations as clearly demonstrated by Exhibit "5". Its 
bjd must therefore be summarily rejected in its entirety . 

ilL THE JOINT BID SUBMISSION BY TELEGUAM HOLDINGS 
LLC, GT A TELECOM LLC, GTA SERVICES LLC AND 
PULSE MOBILE LLC WAS IMPROPER AND MUST BE 
REJECTED. 

Teleguam's bid was submitted on behalf of "Teleguam Holdings LLC and its 
'"'holly owned subsidiaries GT A Telecom LLC, GT A Services LLC, and Pulse Mobile 
LLC". This is an invalid submission. Although Teleguam states that the tlu·ee LLCs are 

li:\ Chnslinr\ ll HM\ I.tr>\ GSI\·0&1· II l' DS !'roles\ Le 11or 12·23-I I.J ()( 
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wholly owned by it, they ~rc still separate legal entities as demonstrated by the fact that 
Telegumn's bid included separate business licenses for each of these th.tee LLC entities. 
See E hibits 6, 7 and 8. Although Telcguan1 submitted various other business licenses in 
its bid package, they all expired on June 30, 2011. 

The submission of a joint bid by separate legal entities violates multiple 
r guirements in th IFB. For example, on page 1 of Tcleguam' s bid submission, it is 
stated that the b1dder is incorporated in Delaware. Which bidder? That information is 
not disclosed. John J. Kim signed the bid in his capacity as "Vice-President, Controller, 
i\uthoriz.eu Offi~,;cr" , bul o f whicb entity? 

]•un.dmnentally, th Govenunent has a right to know with whom it is doing 
business. In Teleguam's bid, it is unclear to which entity the Governm.ent would issue a 
Purchase Order. Ev n the Teleguam Bid Forms do not clearly identify who the bidder is 
for each of the parts of the IFB. The IFB clearly does not envision that separate legal 
entities rnay submit a joint bid. The fact that the three LLCs may be wholly-owned by 
Teleguam does 11ot chru1ge the fact that they are separate legal entities bidding on 
separate parts of the IFB. Teleguam's bid should therefore be rejected in its entirety. 

lV. TELEGU AM HAS FAILED TO SPECIFY THE SPIN 
NUMBER OF THE ENTITY THAT IS INTENDED TO 
PROVIDE A SPECIFIC SERVICE. 

Bid form 0 at p. 3 requires that "SPIN and SPAC- Service Provider Identification 
Number (SPIN) and Service Provider Annual CertiHcation (SP AC). A SPIN is required." 
At the top right of each Bid Form, Teleguam did identify SPIN nwnbers as follows: 
"USAC SPIN: 143002715 (GTA Telecom LLC) and/ or 1.43016481 (Pulse Mobile LLC)". 
Teleguam used the same designation on subsequent Bid Forms where it bids specific 
prices for specific services. However, there is no way the Government can determine 
which entity is providing which service. It should be noted there are three possible 
service providers, GTA Telecom LLC, Pulse Mobile LLC, or both. No SPIN number at 
all is stated for Teleguan1 Holdings LLC or GTA Services LLC, even though they are 
bidders. 

The failure of Teleguam to identify which entity will provide what service is a 
serious problem. For example, i11 2007, Teleguam Holdings LLC was awarded the 
procurem.ent in GSA-032-07, which was for certain telecommunication services for the 
Government of Guam. Although the bid was solely in the name of Teleguam Holdings 
LLC, the only SPIN number Teleguam provided in its bid was for GT A Telecom lLC, 
which led the Goverm11en.t to believe that it was GTA Telecom LLC that was providing 

11:\Chrl>tmo\BitM\I.ta\GSA·OM-lii'DS l'mte• LI .cller 12·2:l·ll .doc 
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the services. Later, in Public Utilities Commission Docket 11-06, the Bureau of 
Information Technology ("BIT") raised the issue of whether GTA Telecom LLC had a 
tariff which allowed it to provide the services. In response, GT A Telecom LLC took the 
position that the services were actually being provided by GT A Services, LLC, which 
was not required to have a tariff. PDS need not get into the merits of that dispute, which 
is still pending with the PUC. The point is simply that Teleguam's ambiguous 
designation of the entity that will be providing service, without com1.ecting a particular 
ert.tity to a particular service, allow~ it to pla.y a shell game. Once again, the Governmenl 
has a right to know with whom it is doing business, namely which entity is providing 
which service. It is orlly if the Government knows this that the Government can 
determine whether the entity actually providing the service is properly licensed to do so. 
Teleguam's failure to disclose this basic information is fundamental, and its bid shonld 
be rejected in its entirety. 

V. TELEGUAM FAILED TO SUBMIT A CERTIFICATE OF 
AUTHORITY. 

Guam law requires that any person or entity that provides or resells 
telecommunications services in Guam must obtain a Certificate of Authority issued by 
the Guam Public Utilities Commission. See 12 G.C.A. § 12103. Bid Form 0 at page 1 
contains a similar requirement. As part of its bid package, Teleguam did submit a 
Certificate of Authority dated February 28, 2005 which was issued by the Guam Public 
Utilities Commission to TeleGuam I·Ioldings, LLC. However, by Order of the Guam 
Public Utilities Commission dated July 27, 2005, this Certificate of Authority was 
l1·ansferred from TeleGuam Holdings, LLC to GTA Telecom, LLC. See Exhibit "9" 
attached to this Protest. As a result, no valid PUC Certificate of Authority was provided 
for the Teleguam bid, and the bid must be rejected for failure to comply with the 
requirement that the bidder submit evidence that it is qualified to bid. 

For any or all of the above reasons, the bjd submitted by Teleguam should be 
rejected in its entire ty. 

---· ~---

Attachments: As stated. 

Respectfully submitted, _ .. -... ----7 -
--- ~ -ac r- ) · ~ (t0,~~ 

- Bill R. Mann 

II:\ Christine\ lii!M\ Urs\CSA·OM·Il J'OS Prntc>t Lcttor 12-2J· II .do< 
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