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) NOTICE OF PROCUREMENT APPEAL
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)
)
)
)

Appellant Information:

IP&E Holdings, LLC. (IP&E)
646 Chalan San Antonio
Tamuning Guam 96913-3644

Tel: 647-0123
Fax: 649-4353

Appeal Information:

A) Guam Power Authority (“GPA”), Consolidated Commission on Utilities (“CCU”).

B) Invitation for Bid NO. GPA 005-15 for the Supply of Diesel Fuel Oil No. 2 and
Automotive Gasoline (Regular Unleaded) for GPA Transportation Fleet.

C) Decision being appealed is the GPA Denial of Protest, dated October 30, 2015.

D) Appeal is made from a decision on protest of notice of award.

E) Names of Competing Bidders: Mobil Oil Guam, Inc., South Pacific Petroleum Inc.

Form and Filing:



On or about October 28, 2015, GPA issued invitation for bid GPA -005-15 for the
procurement of diesel and automotive fuel for the GPA Fleet. Bid opening occurred on July 8§,
2015.

On or about April 29,2015, IP&E filed its initial protest challenging award to Mobil
Guam for failure to provide the specified insurance as part of its bid submission. On or about
September 18, 2015 the OPA issued its protest decision. Specifically stating that submission of
the identified insurance was required that if GPA did not desire the insurance it should revise its
requirements or race. A copy of the OPA decision is included as part of Attachment B.

On or about September xx, 2015, IP&E filed an agency protest challenging the deletion
of the insurance requirements without soliciting subsequent bids. (Attachment A). In a letter
dated October 30, 2015, GPA denied the protest. (Attachment B).

It is IP&E position that once GPA elected to change the requirements, GPA should have
re-solicited bids from the existing bidders so that may adjust their pricing for the new
requirements or cancel the bid entirely and begin anew. By merely deleting the requirement
without new pricing to favor one bidder is an anathema to sound procurement procedure and
policy and inapposite to the original protest decision which found the insurance was required to
be submitted as part of the original bid. To find otherwise renders the initial protest and
decision moot and perpetuate poor procurement practice.

Declaration regarding court action:
IP&E confirms that an action in court has not been commenced.
Dated this 6th day of November 2015.

IP&E HOLDINGS LLC.

T Vgt <

Steven Carrara
General Counsel

VERIFICATION

I Brian J. Bamba, Managing Director, for IP&E Holdings LLC, hereby declare under
penalty of perjury under the laws of Guam that I have read the foregoing Notice of Appeal and
that it is true and correct of my own knowledge, except as to those matter alleged upon
information and belief and as to those matters, I believe them\to be true.

Dated this 6 day of November 2015.
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Mr. John M. Benavente, P.E.
General Manager

Guam Power Authority
P.O. Box 2977
Hagatha Guam, 96932

Subject: GPA IFB GPA-005-15

Topic: Formal Bid Protest

Attn: Mr. John Benavente, P.E. - General Manager

Dear Mr. Benavente:

| write this in response to Amendment No.: VIl to GPA IFB GPA-005-15, which IP&E
received on October 8", 2015,

The recent OPA decision, Section VI, subsection four clearly states that the IFB must be
cancelled and revised. In the event that GPA wishes to amend the specifications, it is
required to make a formal amendment to the existing procurement, it should be required
to solicit bids to reflect the change. It is an inherent principle of procurement law that
bidders are aware of the specifications so that may submit a bid to meet the
specifications. If the specifications are changed a bidder must be accorded the
opportunity to respond. Merely, deleting the requirement, which GPA previously found
to be important, without soliciting additional bids or restarting the entire procurement
makes the OPA decision superfluous.

@ds, ,
Fred Keller

Director of Sales

F.keller@ipehqg.com
1-671-797-0337 (cell)
1-671-647-0123 ext.102 (work)

C/C - GPA Procurement Manager, Jaime Pangelinan, GPA Assistant General Manager Operations, Melinda Cruz
C/C - Steven Carrara IP&E Legal Counsel

IP&E Holdings, LLC.
dba: IP&E Guam

Suite 100, 643 Chalan San Antonio
Tamuning, Guam 96913-3644
Tel: 671-647-0000 | Fax: 671-649-4353

Email: corporate@ipehg.com

@ Shell Licensee

ATTRImen; A
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GUAM POWER AUTHORITY

ATURIDAT ILEKTRESEDAT GUAHAN
P.O. BOX 2977 - AGANA, GUAM U.S.A. 96932-2977

October 30, 2015

Fred Keller

Director of Sales

IP&E Holdings, LLC

dba; IP&E Guam

Suite 100, 643 Chalan San Antonio
Tamuning, Guam 36913-3644

T: 647-0000

F: 649-4353

Email: F.keller@ipehq.com

SUBJECT: Amendment No.: Vil to IFB GPA-005-15

REF.: OPA Decision and Order - OPA-PA-15-006, GPA-005-15 for Diesel Fuel Oil
No. 2 and Automotive Gasoline (Regular Unleaded) for GPA Transpontation
Fleet

Dear Mr. Keller:

This is in response to your letter regarding Amendment No.: VII. You have cited the OPA Decision
and Order dated September 18, 2015, a copy of which is attached hereto.

However, page 12, paragraph 4, directs GPA to “No later than thirty (30) days after this Decision is
hereby issued, GPA must either cancel the IFB or revise it to comply with 5,G.C.A. §5001(b) (6)
and 2 G.A.R., Div. 4, Chap. 1, §1102(5) by deleting the language in Part B, Section 3.13.G of the
IFB and IFB Amendment No.: Il, which requires the bidders to submit insurance policies with their
bids. Based on the Decision and Order, GPA revised the IFB to comply with the OPA Decision and

Order,
Respectfully,
- "{*‘ N
PLEASE ACKNOWLEDGE RECEIPT BY '
SIGNING BELOW AND RETURN THIS FAX
TO MELISSA UNCANGCO, BAX. NO.: 648-3165. e JQHNM. BENAVENTE, P.E.
| General Manager
PRINTITlGNATLI RE DATE
COMPANY

APPRECIATE YOUR IMMEDIATE RESPONSE.
THANK YOU.

GPA PROCUREMENT DIVISION
TEL.: (671) 648-3054/55

ATACHMEN 3
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1 Fyblic Additor

ol BEEORE THE PUBLIC AUDITOR
H PROCUREMENT APPEALS'

| ?FN' THE.APPEAL OF, APPEAL ND: OPA-BA-15-H06

| IP&E HOLDINGS, L1.C,

Appeliant

Bt-

)
; DECISION
;

i || L. INTRODUCTION |
: | This is-the Decision of the Public Auditor for Appeul number OPA-PA-15-008.- which wasg{
|| led by IP&E HOLDINGS, L L.C., (hereafter referred to as “IPE") on April 29, 2015 regardig |
‘s | the GUAM POWER AUTHORITY’s (hercfter rfered to as “GPA”) Agril 17, 2015 detial of
&5 f;{’P'ﬁ”s Februdry 13, 2415 protest concening GPA-IFB-005-15 for Dissel Fuel Oil Wo, Zand
i | Automotive Gasoline (hereafter réferrod fo g5 “IFB”). The Public Auditor holds that Pac B,
Section 3.13 G of the IFB réquired the bidders to subinit various insiitance policios haming Gp4
fax a0 additional insured and providing waivers of subrogation to GPA and this yequisetnen
41 violates 5 G.C. A §5601(b)(4) and 2 G.A K., Div. 4, Chap. 1. §1102(5) because it favors bidders
22 |l with existing GPA coritracts afid firejudices bidders who do oot have them, Accordingly, IPE’s
appeal is heéreby GRANTED in part and DENJEL in part.
1. FINDINGS OF FACT

The Public Auditer tn reaching this Decision has considered and incorporated herein the:
2 | progurement record and all docnments submitted by the parties, and all 4rgurents made dyiring |
28 |l the Augist 18, 2015 heating for Appeltant’s Appeal, Based on the aforemeilienied record in this
43 Mwbim;%%ﬁﬂ@%m Cueanys 96R1D

Tl (5T 4 T5-Q3B0 ~ Mok (BY 1) 672-788)
WO TUAmapH. o+ TTing: AT AU (47243487,
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1 viﬁrf;étﬁm‘; e Poblic Audifor mikes the Following findings ¥f fast:

1 On wahmu November 6, 2044, P A fssied ﬂw IEB-

2 ’I'!m TFB:stafed, inzrelevaint ik

© : .' 4 “THatshe Cmmawmlmﬂ fliriiah GPA Wik two. @ Goplcs ‘of & Cortifitiye oF.
:&E msn‘ranae,.amwﬁg pcimcs i‘w"w.mkmm- wﬁ&xtnmm (‘mmmmm"fmmm md

'; .‘anl,!'mmalﬁla‘.?ﬁil}’ lsaswwv*md Ricoss Mﬂb@ﬁf}’.imatm;mdmtmh«c&mﬁ'x‘ms s}am k
{1 specitieslly indicaté the Conmercis} Geasral Lsbility Instranee ineludes all exteissians.of
w Coverigy “assRcci‘ﬁedby the WB*W that the msuranwcemﬁme state thatﬁm ey

12 || ‘Company o compnies issuing e insupance polices shll give GPA st least thirty (30) days
i |l

Wﬁmb@ncc i the evm:t gfmmngm@mmm &wm iy ke P@‘M& sm d ﬁiatrf
1 :

& | wvwgg opthe certiffeate O coptificates {5 shown to m:nra poiar 10 the copupistion of gl teris,
g |{ ofithe Conteadt, he wﬂttmboréhali fiigh Certificates of Tasirante esildncing Tof
|l s obvenage 1o (IRA ghd that the Certificates of fnb

s Wiall shiiv the IFBs Coritract.

W || sliee®
ol B... “Tifat. the Consactor shell provide s copy of their tasurance Plioyto GRA a5 part
721 140f the bid roquirements, M“Pdﬁtewnaﬁsamaﬁd'mwet conméncemet Shill also be 3
2z | forwarded ta GiA}
" . Tifa iny explanafio desived by » biddesregardin e meaming o ifetaion
#4 || of the TFB st biy submitted fn writing and with sufficient fime allawed far'n wrifteit reply o |
25 |}

28 I

7 |f
|1t IFB hdvertisement, page 35, Pastilc hally sews dated Woveaber §; 3PLe. Tab
38 |{2, Propuxendny Becord Filed cm Py 7, 2415

2 Yectlos 5.13.0 Ipserante; Qagé 12, iFR, %ap 3. Id

5 Td.

Decision- 2
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g | Lt s
IPB,mqnnrcd whether GPA, wWouldl accept mczcasing Gﬁmemi Lwruhty Tsutance from $2, 00b,800]

V"*{i‘ L I

‘THio $7,008, 000 it Ten ofthe Bxcess Lishility rﬁsufunm requiferent.,

W poligies”

il

in GP A” s fitor, A GRA S resqest foie thie: Yidders Indurance Po}més as paryofthe hld

| m%méc timits. ‘B:’l: itedis in piragriphs B (Wopkinén's Stafutory C’Ompensmion o |
Employer's Liability lnsurance), C [Commeelal Genera Tiabilivy nsarance), T (Antomabile ,
{] bty Hiso

Y Baragxaph: 3; EXN»‘XMLMW to Biddersy. dauled Bla B63ded tanion" Instrustisng;
i ;pnga BV, TH.

(7 (7

sol o) biddecs befinee subission 6Fibiie bids/s
d, Thatthé IPBsSid wcmgms Bt ZJ)O .. on Deotthbier 4, 2014 aytd thiag alf

luda sulrepitted instspanise o the IFB;amsibe 5“"““Mpmom t sl
3¢ OnNovember 5,2014, TPE picked up g-copy o GPA’s Bid Packrige $*

qgesuqu, i relevant pati

.....

g mnmmngm 1%, Foel Supply Conittaet, Seation’3,13.F, Exceas
wireiieat that the Contrastor st caiiy Exéess mmiw nurance for $5 enoxm

H: Conterning, Part 1T, Fuﬂ;ﬁmlyr Cmfnms:cmn 33136, Cemﬂnwwt

# Insumingg’s reguirement thal fhe Contractar provide twa (”) sopies of & Certificste of Inmucs: L

s, JBE inquored whether o certificate of msnmﬁhe m G?A’s freor wifh maxisunt

roe), &  (Pollution Liablity tisarasice), would suffiosin i of insipsac:

4, Oft Dacensber 3, 2014 GPA issned IPB Amendmerit Nov 1, which exiended i hid

¥ page 83, Id.

% ghdder s Hegister, page 272; Tab 4, d. -
T IED Rpendment Ko. TF dabed Decembes 12, 9014, gede 889, Teb ¥, Ig.
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| part, that IPE and SPPC inchuded copies of theit innranoé palivies with their bids and WOBIL

28

184}

[ peig e from 2:00 grom. m Piccember 4, 2014 0 2:00 . ot Jamuey 6, 30159

24 |
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(. o

[ sipening date fian 2:00 pum. ot Decerniber 4, 2014-to. 200 pun: on Deceftiber 23, 2014

-2 Qnm«emb&r 12,2014, GPA xssuedﬁ’BAmuudmexrtNé 1, whicly, in refevant pagk |

" Augwered IPE'S | mquy vongeming whethec Q}.’A would as:ccpt inereqsitg

f ;: General Lmbrw Insnwa T sz,ooq,emw 57,000,000 1 e ofthie Bxcess mmmy
Insurange requitement by Mﬁg‘ “Pledse subriit a copy of ﬁw suranoe coverage for OPA’S

review”

b Answered JPH oquiry copcerning whether a vertificate of insuranéeia GPA's

1} Basiie with rairndus ifisurainge Tinsits e ibems.in puragrnpbs B {Workinen's Statitory |
Comipetisation: fiswrance and: Eaiployer’s Linbility Tasararicey, € (Conmerial Geimral Linkility |

trance), D (Auttinnabile Liakility hasurainos); & B (Pdfuvion, Eiability Jnsurangs), ol

1 uifice in e ofinshratioe policic by stating: *No, GPA requires's dopy,of the insurdncé
policyfies)”

6. On Deoeinber22, 3014 GPA issoed [P Artendmientt No, JIT which esfended the bid

7. On Janvary 5, 2015; 6P Sseted IFB Amphisent No. ¥ whiih siieddid the b3

"~ || opsniing date from 2:00 pin. ow ddiuary 5, 2015 ta 2:00 pan, op Jemuary: 13, 2015

§, On January 13, 2015, prior to bid openitis; GRA received bids in response to the IR

3 || o IPE, MOBIL OTL GUAM, INC, (hercaBor vefetred to-as “MOBIL )y gnd SOUTH PACIFIC]

.

PETROLEUM CORPORATION (hereafter refired 10 ns “SPPC™. 12

9. GPA gpened the bids # 2200 pm. on Jenuary 13, 2015, and defegmited, in releyat

||v 1Pe smendment No. I dated Oemewket 3, 2014, shae Y85, Tak 7, Id.
¥ F8 Apendingnr %o, IT dated pecember 22, 2084, page 82%, Tak &, Id
1T 1P8 amendment We, SII dated Uecembex 2%, 201%, dage 623, Td.

WOIER hmendmant Bd. v dated Jarmdry 5, A8, prge 38, Fd.

| W piddexr’s Régistec, TAB 4 id.

Decision- 4
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| did not fnchxdaampyof’ its Josweatice poHey withifs big. ¥

i

1 Din aioerc29, 2013, GPAs Bid Balvation Corsmites requssted it GPA's

{Supply Munsgement Administatordguire froms ths s (B0 Wit ipoy v (e

siop pravider will comiply. Wit tio disurance fequireiients & stated i the [ER.14
10, On Janyary 29 2015, Jaie L. Pangelinun, GPA's Shpply Miinagomaeit

:f Admindstedtor sent 3 Tefter fo Py MOBIL, mdt SPPE roqusting thial they oorfini that if
|Fasvarded this IFW contact, edchof et wonld respectively couply witli ieirisuiziée

|| requiigmmants as stated io IBH; Part B; Sectivn 3:13; fosisamoe of tig BB dud she foguied thie
1. || bidders to-subrmit thejt responsas no lavss thasi Felepuary 3, 2015.'5

| tﬁﬂ; tHwwarded, REPC Sl votmply with the insucasiee rcqwmus Sﬂlted in Part B, "S}Q’l’}ﬁml
1313, Insuféntn of the (7B, ¥

sanfitming their ability tocomply with the IPB's sutinee mqmmmms and IPE atfiched”
- mpmsw‘th&mwance poticies it proyided 16 GRA.with IPE’s bid 4nd TPR sfitéd that these

| this reguirement wus farfher clanfied by answer te Questwﬂ 14, i1 B Amiendmiens Mo, 117

14, Qn February 2; 2015, MOBIL responded to GPA's réest for conir

patioh by

|| stating that MOBIL would copiplyiwith the insurance fequirtmients upon receiving the formal

% Abstrich of Sidy ated Japuary A8, LO01S) TAR 2%, I4.

M GHA Mémorardum wated Jamvary 29, 01& Trom Bunhmbis Commivtis fo ity
Managenent Mbnfolstyator, TAR 28, Id.

: 1 Ses Detfer fydl Jumis Pangelinan dad:sd denusry 29, 2018 té |G, Lo IPS,
$a3 o MOBTL, lfocuted renpedtively ac page 241 {BBPCY ;. 403 ak pagp 334

{IPE)ZAR 29, and guye 225 IMOBTL), TAR 30, id.

{13 Letney Ceom Enge Van Setens to Jamis Fangelinan dayed dasdary 2% 2015,
lgaga 327, TR 29; 1€,

13 Lty dated Januaky 30, 2018 from Fred Kﬁiler o Jamld L0, Panosllnet,
: pega 158, TAR 1.
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12, O Bamdary 29; 2018, SPPC rssponded to GPAs reqisst for confifrmtion bystiting. ’
13. Onfanuary 30; 2015, IPE respoidedito GA's roquest for ponlismatii wik loter |,

documents were required by Phrt B, Section 3013, Subpart G; Cestificate of Thsutance anf That

{
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35

»

Y

ws belng recom

() | 5.

i lnsumncc. MQBIL fiigther stated it it W(mld incltide the PR Conteact § m s msumneb ploticies.
|| ndd GPA a5 do addxtmmd frijuced; ad ‘poant a wajvir of subregation s Favm of QM -

15, OnFebrusry 3, 2015, 00 A"s Bid Evsivation Commities detemis

| MIOBIL, angd SPPC bids et the TFB' % spepifications aﬁﬁ-‘ihe;g? récommprded awirding the IFB. - |
I Coptedtt 1o MOBIL because it ng thé Gveral !wcst, aind 0iost responsive and tesponstblé
‘ -bxdmfr GRA ‘S Ceneral Ma-,u:}gﬁﬂ' appraved the Bid Bvauation Comaiftes"s récommndation.

| i=¢m; samiE day >
LI '

16. On Pebiusiy 6, 2015, GFA fssied a Notics of Intont of Pagsible Award of the B |

|| Contiachto MOBIE, Shifch gaves MOBH foviteen (14) daysto subivittheif pabrmasincs Hond o]

'17. On that sdme day, GPA issued g Bid Status 10 TPE and SPRE informing them that

g

their respective bids were rejected due to high Price and sotis

dtg e, that the IFR Conteist
endul fr Awaed 5 MOBIL

hbtified fiat its bid was rejected

13 O Febiuaty 15, 9015, seven (7) days aftér boing

[ Qe 1o Tigh piice and ihat GFPA v considering awariiing the TR Conteact o MOBIL, IPE
1| protestod GPa’s aseeptacs aid consideration:of MOBIL'S bid hecaust it did notiackude the

| dnsurance documents required by IFB Section 3.13, Insursnce, lem G5

M Emaif dated Fehxusry 2, 2015 Crom Tom Anitok to. Stephaniae Teijetomy pags
{148, hp 22, id,
{18 GEA Memorendun dated Tehotaxy 5, ROLE £rom B}d EveluEsloy Commitiee to
| Bupply Managewerir Adminlatrgrery pagt 198, TAB B4; Id,
{# rLatzar dated Babuenary &, 201% ELromt Joho M. Behavéshe 1o Chaples Twart,. page .
5;123, ?ﬂﬁ 5 340 [
A3
Hpedge 127 (8FR¢Y, Id.
112 r¥efe Provest doted Fabumapy 1%, 8015, paye 0% YR 36

® Gwe BLH Slatds daved Febamudry &, 2015 for IPE #ud SPBC, frsgw 338 LPEY, atd |

Datision- 6
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'm"-1jiﬂ‘1-mﬂh?‘fmmisﬁm&é-‘stfayxbfﬁméuricxnwﬁxm@wulifs?fii’-ﬁ‘.s»pr‘dtest?* ;
i t}m IFB ﬁid ho Mmrc tha bidders: 1y mbtm“t msumum ceni{h.aw g po{mcs ,m;}, that Swhom

| ;SJE. of the.Sgpply Camm.(bxm states fhat: “the mmm s?mjl enot-pommem work mﬁwﬂux

éiﬂg~&§‘a>xs5'=¢i—'« .

matmet st e has obtained atl ifsdmnce rbqwmd andor this section agd sach ifsdranioe has
i§H b approved by GFAL and GPA only régiifned

B |

polioies i in Sectitin 3-13 becawsd el policiss-cowld ript be provided until after mmntra;,t a5
| arded %
1l 21, On Aprt 29, 015, ity (13} days atier GP A, denied it protest o Apeit 17, 3015, |

12 || IPE e his appest

WAL Peumios GCAu §5703, the Public Avditor sholresiew GPA'S Aprit 17,2015 |
& | dretsion denyfng IPE"s February 18, 2015 protest dewoya. The issue in ity iatter & wiicther |

| MOBIL's I5ig weis responsiv and this issile is dejpendett o whesher Part B, Section 3.13.G of |

X .
i | the TP roquired te bidders to subutit copies sP thein polivies for Workmens Statitory
5 | Compsnsation Disttance and Eduployer's Listility Tasueance, Commepeiid Gengral Liatlity:

* Il tnssrsnce, Attbridbilo Lisbifity thsiwance. Pollutio: Lisbility Tnnuminos, and Bxoess Lidbility |
2% ff . '
g | A ik
2 |[A: The XFB required eoples of insurance policies to b submiiited swith the bid:

2 | TheIFB required the hidders to mibmivit copigs of ihieiv insfance policies with fugic bids, A .

*1 plain réading of the IFE’s Tanguage indicates that it cleardy and uoanabigsousty required the:
25 |}

|l

17 Letker dated Fsbewawy 13, 301% frow Jefn 8. Desvénte; page 302 (%9 PR
i Hpége 99 (To HEBILY, THB A7, Id 1
1 GRA e PAnial AF Pidoudempne Seohést dated Mpril 1vy 2015, padge T2, IAR 41,
Td. -

Dedtsion- 7
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Biscr

Y Contractar to provide GPA copies of its policies for Workmen's $taiitary Conipensation’
v%iim:ra.nct,z and Employer’s Liability Tisurance, Coromersial General Lidbility Ingirance,
éﬁutomdbiic. Liahility Insuzance, Pollution Lisbility eurance, and Extess Liabitity Bstrsinee:** |
5 thar the IFB clearly apd idambignously states that the Contractor shall provide & é@gy»-'of,
# thmr Insurdnes Policy to GPA as part ofthe bid requitements 2 The ferm “contractor” as sed in
| :thc IFB likely means a péraon having & contrack with GPA, 5 G.CLA, §5090() and 2 G.AR,,
| Div. % Chiap: 1, §1106(6). The IFB languagy, read a5 2 whole, weuld require such person o

|| submit & bid to get awarded the IFB Contract and the aforgmentioned IFE ladiguage requiring tie]
L insurance policies be submitted as patt of the bid clearly indicates that copics of the nsurtnee '
= 1?'}.1"’1-1“-‘4““ mmiust be submitted with the bid. 1 s use of the woid “contracior” credted an |
| amliigitity, such antlsignity was cleared up when GPA issued IFB Amenduient No. 11 As stated |
| above, GPA answered both of PE's ixiq‘.aiiﬁesmnwm“ng Part B, Segtion 3.15.G of the 1PB by
| requiring the submission of insurince coverage for GPA’s review and by stating that GPA

17 | requiced the insurance poticies, not jist the certificates of fuswance,™ Two(2) of thie thes (3)
13 || bidders submitted copiésof theif respective palicies o GPA. Based on the Foregoing, the Pabii
|| Awiditor finds that Part B, Seetion 3.13,G of the TFB and GPA’s responses to TPE’s inquiries
|| soncemig the need for ingurance policies regnired the bidders to subniit the insutance policies |
ap || with their bids 1o comply with Part B, Section 3,13 of the FEB. |
22 GPA and MOBIL argue that Part B of the IFB-only concem the draft contract and fis

| requirements, including Section 3.13.G of the 1FB ind need only he performed by the hidder

¥ 9 seotion 3.312.8 Insuxsnce, pege 872, TFE, fak 3, Id.
158t

PP Mmendment Koo I dated Decembur 17, 2014, page 828, Tsb 3, 1d.

Decigion- §
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3 wmxs awandid thie [PB: éontiact ™ Generatfy; for mxﬂnywamm Gty the ter Qf:hc

Y&

:bohtme& and conditions for. renewal agd cmnswn mwathe included i the saligjtation. 3G, G.A«

s &

§§5237(a}, fo nddihon to e tecgn and M1mal pmmidus, thesolivitati o ehsst, also: Stares (13 Tha,

it of Sippies or setvices Bt the. proposed omtrac fériod; (2) That a uilt peice shall be

{ ivien Bor each supply mnd servive that is wnifie tirgughout ffie paritract; (3) Thet the coitedt

X%

B Wz

mﬂ Besancelled only if funds ate ot apm;amt&ddwﬂmémsa wiade ayvailable to suppot :

| oitiniation of pecioiriance iy any fiscal period sucuesding dhe irss (4) That the provareuncns |

1o | ‘Emiﬁmmfuezwtiﬁv the contiiasir a4 el basis os to whether forids asé-of 45 mmmabl;év 4
. For the fiacal yeas sucosoing fhut it () Whettier the bidders ad fo submit prices for the ficst
2 {ismlpmod onty. the esttirs pmédmfy or both fh&ﬁrst fiscal period arit maenme fiineef |
! erfornianes; {53 Irmwhcfr&md will be*ée’termkmd, and (7). T.l’m’t mmc Wmfoi’ riydel fation,
| iﬂae cottiractor Wil b refodirsed the; uoammd, reasarfably insurred, ntvisieourting usts. 2
i ; G}Mpiv 4, Chap, 3.,, §3120¢66)(1); Had .,mﬁ.-wmmw-appmaﬁhwm xga)nﬁmg*mam.
- : requn*e& gmmdm fathe H‘B orhad it edited e draft comract 10 reuve any ¥d ﬁll rangmgq -

i ‘; fsmﬁfxg:hsmmbéw fiad 16 pﬂoﬁde infRrmation i patt: o Qs bid sibymigsinn or il thié IFB,

. mmﬁcaliy stated that the provisions of Part B of the IFB-weuld wuly have 1o be prformed by
the seinnjag biddes, perhaps its sigmeat would havemore osrit, Tnstedd, GBA weat bejond
32, |{ these regguiteriets by ineuding the-entire draft contract i the I6B afid by adding the Tangnage
21 lmguiﬁng the cadtractor to %Mt a copy of thérr Insuraste Policy to G?PA as part of thebid |
g :rﬁqut‘ii‘emems in Pact B, Section 3.13.G ofthe IFB, Furfiier, GPA specifically requiced the:

=5‘9§ Paga 3, bm*a Statemint Ansveriag Allsgations ¢ Appeal filed oo Magt M,

[|9915, and pege 2, HOBIL's Hoxping Reled Flisd on August 11, 2015,
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v ‘bxddcz:s tfs £l Gut the deafk contedet and retirn it to (}PA a5 plrt O thair réspovses th the R 2
| ’I‘her;:fmm. thé Public Avditar Bids no mexitin GPAmxd M@BIL g m*gmrxem thatonly the. |
: i wmmng Exddm: had Yo suhum theit Tsrinoe puhcwa to GPA maccdt;’hms withi ﬁlw §:
g mﬁmemms‘of- Bm B, Section 3, 1;3,@ mhea'm&.

5 ’Iﬁw Public Andlor mmsy: s closely. m{:d ywwlrether agiy'of the pidders uoald Mgly
T with thy s mqu&remm fiar the-biddes 1o subriis inswance poligies with their bids,

B. T‘h:e i violam the procuresnent policy favoring Bmkd»based sorapétition.
GPA ond MﬁB[L degerthitmong of the bx&déts éou!d hatie submithed i valffdansutaube ;«_

Ll policy,wirki tHeit ;ds because: they woaidsot hoe 4 msu:rabln mwmwm omg of &mwas

m i s A “‘"“@W mﬁﬂgmfmﬁﬂw int :ﬁn&ﬁxnmﬂ. ihmdmj; tppogn
| el sight 6 60t thee thiong, pbrupote dny valid contract for s notipsnble, 30 Gca, |
s || §15204a), Her, the biddoes s to.subumi i Wodomias Simtory Competsation: |
3 | Tnsyratise atid Emplom s Linbilig bnsutaice providing & watver 6F subroga

¥
&

' GI‘A’” GRA was Tequized Yo be an addlifidndl insured ank the bitiders Wereto indiude's waiver -
‘ swrf subrogation in fiver HFGPA fmfthmr@ommﬁma’k(mam1 Lidbility, Aummbbtljc:hﬂjm@, {
5 |[Pollution Linbility, and Escess Liabiity fosuranb Polidies:® Heos, heinsurunios policies
24 sulbmitted by IPE with theie bid tndicite tht GM eantracts ace fn fact Tisted in their schedulg of |
#¢ || insnred contiagts, howsver, they are for GPA Dissel Puel Supply Contract awarded 1t [FE fx
GPA049-09 a5d GPAOSD-9 ind neither of these ontracts concerivthe IFH at issue i this

2?( B ﬁw‘l‘,qey Q&qﬁ Zéy Jmf Zfi}u

R Page 3, GPA*e Sratement Rnswa*inq Bllegnbions Hf Appsal Filed an N8y 13,
2y 2q1s, e Bage 3, MDRIL 3 Hearing Brief filed on Adqusy 11y anty,

M Paph By Saniion. 3, ‘23 B, pagk §76, Frocuremeny Record filed on Bay 7, 2015.
W papr B Secclon 3.13.U, b, B, and £, pages §70-972, Id.

Decision- 10:
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stter G ibalgn Jisted as g additianal fosursd in TP hsurasice Policies s $6 hov-oould

awarded fhééﬁnt:&stc‘r"v

T

PE readily wmply il Prit B, Sestion 3.13:0 of i IF widuouit | s

PE n&mm Ehnt :f,;submwted it cusung mum’m@ pnlmes qumng its wfmmnlm& E\\ml

=24

' ..Supg}y Contracts Vfar&'il’zéﬁgﬁast Track Géoerators ith if8 bigl ¥ T speans hat the [FB%s

& || requitventent fox bidders fo subiait insistance policies set forthy i Bart 1, Seotion 5.13,Ghof fhe.

71| R gk favas bicdders with existing ontzacts with GPA by réquiting the samo types of -

¢ | ansuratise, wsd highty prefudioes bivdors wittiont Hivse. samne contrabts, Gne of theundeslying:

R B A gmiy: g pai P e TR Datas

puiFgoses and policiss of Guzn's Procuretaent Laws fnd Rmiaﬁommw %‘meemﬁfmw byoad-

Ul |
33 || aaed cbfpetition widde th frecomeérptise system, 5 5.C.A. §500L(5)(6) and 2.GAR., Biv. 4]

1 '}map, 1, §11025). The Publl Asditor ficids ther the [FB ¢ roquirenent that tho bidders. bt

1‘@ f@ﬂﬁﬂﬁm%piﬂl@iwmﬁl thieit htﬁs-mlmsriﬁ:c‘ﬁ '§5001(h:’;(ﬁ) md;ZiGaA% Div. 4, cmg. Lo |
T ]

£3! 162{8} buc;msc of the afyemetttionsd .&v&mﬁsm t biddes with ﬁmstmg GH’A eatrags and
s B

A, ‘tﬂ Madm to-biddery mﬂmtmm
17]|  ooondogy, s e owenthc MOBILYS i s oot o e L ook

3¢ || baeanse the question

ous congerning is esporiivemess seised i this malter conoerhad the {FIS
7 || ool veqoiement that the bidders subimit fnsrance palicies witl their hids.

2 {1 e 1B st vt comply with Gra's rocirement Laows and Regnltins.
&'_& il As stated above, the Public Anditor finds thet Part B, Séctivn 3.13.G vinlates § G.CA.

23 fg:"r,om'(‘bxﬁ) gud L GAR,, Div. 4, Chip: 1, $1102(5), I prior to awaird it is detgrmined thata

24 |l soliitation is in violation of law, fhes the solicitation Shall be eancelled or revised fo eoiply
25 || | .

b2t :

) 3 Cantaactial blakiidty, Schediie »f Inspxéd Consragns, TEide 211, abtidched ﬁ«a 5

27 |f2p5%s Jhanery 30, ZU1% responge to HRA'S Bmguest for Epntirmatisn, TRE 2%, ‘

1| Progyedient Record filed on #ay 7; 201§,

MO hddiclonal fasured, pagé 213, FEd.

13 Stetement of Steven DEXYSmAr Esg.; Aujust 18, 2015 Heariny Re Aopallant’ s
M:p»a’ 4

Decision-11
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¢ |with e av: $GEA 15451 wd 2GAR. D 4, Chup. 49105, Ths, GRA st e

, tzﬁnécl ilse JFR' o Pevise if ib opmptywhi GEA §50m(h}(6} MZG AR Piv. 4, Ghiag, 1 ;
| §ii0¥(syby deleting the Taiiguageda Part, Section 3,13.0. SPIBETD and H‘B p— M
Itwimh“teqmafhabmdmw mﬂmt Srsurange: plicies i thiie bids,
ey 1V, CONCLUSION

(<]

BT

7 Bﬁ‘sedcm uwﬁmgc»mg the: Pubha Amﬁtm-bmby determnines thié following;

: . Tt B;&eouon 313,Gof: tha TEB and GPA g respoitsis do [PE*¢ ingiiries zxsm;mmgi
16 the feed for fosurance pnlmes required fhe bidders w sabimit thé insuanes policies to comply:. ,
21, ] with Part By Section 313 of the TFB witk thais bids.. |
il 2 ThePublic Sediiofads the dre af‘omnﬂonw RS requiremat ot she bidders:
* sas«hmmwca paﬁeiea with ttxexr bids violates 3 GIC.A. §4001 (b){ﬁj 0 2OAR, i,
: ;Chnp} , §11033) bocause ¢ mwwhlghl}tih’tDmblddcmw1t}1 exisiilg GRA ot
o ;andxipremﬂnesbiﬂﬁm whas do 1t hiave shemt. F
sl 3, WE'sAppeal isberby GRANTED jo pirtand DENTETY in patt
A | t ¥ 4, Novatee thian Wrirty (30) days afier this Deeision is issired, GPA, puist aitiier wanggl
“, tiw T3 or revise i o womoply witl 5 /A, §5001(5)6) and 4 A R, D4, Chig, L,
:j L§1 102(5)m‘ Secﬁon 3 130 of the TFB and Wmmdm&o ,
¥ i , Whith requires tIn: bidders to submit iigurane policies itk thewr bids, I
238 | s, -m,-@.A'uditer ﬁnm incyrred
2| m Connzgsion Wi Lh the [FB's soliﬁtaﬁnn and IPE'y protost, excluding attorsey’s fresy pmmmm 0}
ﬁ 5 G, C.A. $5423(h); heoans there wis a repsonable likeliopd fhat IPE may hivvé Beon awzm!ad
:j {| thi& contract besause it had: e Second lowest bid but for GPA's violatians of Ghata i’mc;urwwm

2 | szanﬂ Regulativng as set forflt herein, GPA tray ehisct 10, TPE"s teist defnand by ﬁlmg the:

Decisions 12
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/ \'\ /‘f‘- y
|v‘ ! | |
. * % /

¥

| appropriote miotion with the Public-Auditgr no JaterHinn ifieen (15) days 0t IPE, dubmits och|

- cost dttmmid o GPA. .

o

'ﬁh;s 16 & Binal Adml

: eafve Decision. Thy Partics ae liéneby infoctied of their right fo
% va;igaaﬂ {r6m & Deciion by the Publie Auditor to fhe Snpctmr Coit of Guam Itruccondance with
s Asticle D of Chapter9, 0f 53 GC.A mthm fivurteen (14) days after rectipt o a Fial

E £ P e

strative Dogsion, 3G.CA §5481{sz

4 eopy pf this Decision shall be progided to the pectiesiand theix respestivé attouys, i |
accofdance with 5 G.C.A: §5702, and shall bo smnds available for review o e OPA Websits

?,puﬁm mmmn

Detision- 13
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| . Graham Boths, Esq. j | Derl Flores Brooks
To: | GPaLegal Copnsel - { Frome GunmPllbhn Auditor
| Ghany Pdwer Authovity ‘. ,:-Otﬁcc of Pubhc: Awqumahﬂny:
Poone: (§71) 648.3203/3002 o F e e
: m? ) 527 3 a4§~3m | Pages: |14 (ingluding cover page)
"Stevan(:nrmm,msq g 4
S - Attorney Tor IP&E Holdjpgs, L1LC Y miias | g waTa
o Phoxie: (671) 646.1222  Tate: | Sopteher 1A, 2015
Fax: {6?1) 6464723 |
._ R Marsit Johuson, Esg:
gtnt:;u;igor Knterested Party Mobil Oil Phone: | 4750390 x, 218
Phone: (671) 477-7857 Fax: | 4727951
| Fax:  (671)47224290
Re: OPA-PA~15W Decxsmn
N WUrgeat  CI'For Review O Please Cunnnem v l’lmekeply ﬂl’lﬂtse Recyc‘le "
Comments:

Please acknowledge receipt of this transmittal by se-setding this cover page alomg with your Grm or
ageney’s receipt stamp; date, anid initials of receiver,

Thank you,
Chrisiap Rivera
erivera@guamopa.org

Thi$ fapsiviile wansnigsion and accompnxmng documents way contain donfidential or privileged information. 1€
you are not the imended recipiont of ihis fax transmixsion, please call vur offick sad netify & immediaeely. Do not
Aistribute or disclose the conwnss t anyene. Thank you,
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