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Appellant Information:

Re/Max Diamond Realty (“Re/Max™)
238 E. Marine Corps Drive, Suite 202
Hagatna, Guam 96910

Tel: (671-479-9532

Appeal Information:

A)
B)

9)

D)

E)

Bureau of Statistics & Plans (“BSP”)
RFP-BSP-2019-001, a procurement solicitation for professional services.

Decision being appealed is the BSP’s March 28, 2019, denial of Re/Max’s March 28,
2019, procurement protest.

Appeal is made from a decision on protest of method, solicitation or award.

Names of competing bidders: Quantum Technology Group.

Form and Filing:

L.

On or about February 15,2019, the BSP let the subject Request for Proposals (“RFP”),

for professional services.



2. On or about March 8, 2019, Re/Max submitted its proposal in response to the RFP.
See, Exhibit A.

3. In a letter dated March 18, 2019, the BSP advised Re/Max that, due to a withdrawal,
Re/Max was the “Best Qualified Offeror.” See, Exhibit B.

4, On March 26, 2019, the BSP hand-delivered to Re/Max a “Notice of Termination of
Negotiations”, dated March 22, 2019, advising that the BSP was terminating negotiations with
Re/Max. See, Exhibit C.

5. On March 28, 2019, Re/Max served the BSP with its protest of the decision by the
BSP to terminate negotiations with Re/Max. See, Exhibit D.

6. On March 28, 2019, within a few hours of serving its protest, the BSP delivered a
letter to Re/Max denying its protest. See, Exhibit E. The protest denial did not address any of the
points raised by Re/Max in its protest. While the letter makes reference to 2 GAR § 9101(e)(1) and
implies that the BSP needed to proceed with the procurement without delay, this is not a substantial
interest determination as authorized by 5 GCA § 5425(g)(1), because only the Chief Procurement
Officer or the Director of the Department of Public Works can make or execute such a determination.
The letter was signed by a Matthew Santos, who is not even the Director of the BSP, and is not the
Chief Procurement Officer of the government of Guam or the Director of Public Works. Of course,
even if the Chief Procurement Officer or the Director of Public Works desired to make or execute
such a determination, they couldn’t do that without the written concurrency of the Attorney General.

7. On April 11, 2019, Re/Max received a “Notice of Award” from the BSP, which was
dated April 10, 2019, and which purported to select Quantum Technology Group (“Quantum”) as the
winning offeror. The “Notice of Award” confirms, however, that a contract has not been awarded to
the selected offeror. See, Exhibit F.

8. In its letter terminating negotiations, the BSP stated that it could not agree that Re/Max
had a “clear understanding of the scope of services, specifically, the essential requirements involved
in providing the services in the RFP.” The BSP also stated that the parties could not agree “upon
compensation which is fair and reasonable, taking into account the estimated value of the required
services, and the scope, complexity, and nature of such services.”

9. Re/Max had an absolutely clear understanding of the scope of services. However,
during negotiations with the BSP, its negotiators stated that the scope of services outlined in the RFP
were only “guidelines” to be considered in formation of a proposal. The BSP negotiators also advised
that the BSP only had a budget of $1.0 Million Dollars for the procurement. However, in
unsuccessfully seeking to inspect the BSP procurement file on April 11, 2019, Re/Max’s Leonard
Campos was advised by BSP personnel that the offeror selected by the BSP had proposed a contract
price of $1.8 Million Dollars.



10.  The Guam Procurement Act mandates that government agencies accord fair and
equitable treatment to all persons dealing with the procurement system. See, 5 GCA § 5001(4)(“The
underlying purposes and policies of this Chapter are: ... to ensure the fair and equitable treatment of
all persons who deal with the procurement system of this Territory.”). ‘Government agencies are also
mandated to negotiate in good faith. See, 5 GCA § 5003 (“This chapter requires all parties involved
in the negotiation ... of territorial contracts to act in good faith.””). The BSP violated these provisions
by taking the position that its detailed scope of services in the RFP were mere “guidelines.” It also
violated these provisions by advising Re/Max that the BSP only had a budget of $1.0 Million Dollars,
but then selecting an off-island offeror that proposed $1.8 Million Dollars.

11. The Guam Procurement Act and its implementing regulations also have very strict
requirements for the development of specifications. 2 GAR § 4102(a)(1), for example, requires that
“[s]pecifications shall be drafted with the objective of clearly describing the territory’s requirements.”
See, also, 2 GAR § 3114(f)(2)(“Proposals shall be evaluated only on the basis of evaluation factors
stated in the Request for Proposals.”). The BSP violated the specification development provisions of
Guam procurement law by articulating a very specific scope of services that offerors had to meet, but
then taking the position that the scope of services were mere “guidelines™ and that, therefore, Re/Max
failed to illustrate that it had a “clear understanding of the scope of services, specifically, the essential
requirements involved in providing the services in the RFP,” and, on that basis, terminating
negotiations with Re/Max.

12. Re/Max requests that the Public Auditor rule that the BSP’s denial of Re/Max’s
protest was arbitrary, capricious and an abuse of discretion, that the Public Auditor order the BSP to
set aside its Notice of Award to Quantum and order the BSP to resume negotiations with Re/Max in
good faith. Re/Max further requests that the Public Auditor immediately issue an order enforcing the
automatic stay of procurement arising under 5 GCA § 5425(g).

13.  Re/Max has attached all supporting documents as exhibits hereto.

Declaration regarding court action:

Re/Max confirms that an action in court has not been commenced.

Dated this 12 day of April, 2019.

ROBERTS FOWLER & VISOSKY, LLP

by W
N J. FOWLER

Attorneys for Appellant
Re/Max Diamond Realty




VERIFICATION
I, Leonard Campos, a duly authorized representative for Appellant Re/Max Diamond Realty,
hereby declare under penalty of perjury under the laws of Guam that I have read the foregoing Notice
of Appeal and that it is true and correct of my own knowledge, except as to those matters alleged upon
information and belief and as to those matters, I believe them to be true.

Dated this 12™ day of April, 2019.
)

LEONARD cmb
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.~ BUREAU OF
ii STATISTICS & PLANS

SAGAN PLANU SIHA YAN EMFOTMASION

Government of Guam
P.O. Box 2950 Hagatfia, Guam 96932

Lourdes A. Leon Guerrero
Governor of Guam

Joshua F. Tenorio Tel: (671) 472-4201/3 Tyrone J. Taitano
Lieutenant Governor Fax: (671) 477-1812 Acting Director
q
MAR 18 2019

Mr. John Duenas

Principal Broker

RE/MAX Diamond Realty

238 E. Marine Corps Drive, Suite 202
Hagatna, Guam 96910

RE: RFP-BSP-2019-001 for Professional Services to Provide Information Technology
Infrastructure, Site Security, Support and Management, and IT Compliant Office
Space to Conduct the 2020 Guam Census

Subject: Determination of Best Qualified Offeror

Hafa Adai Mr. Duenas,

Thank you for submitting a proposal to the RFP referenced above. Due to a withdrawal, you are

now the Best Qualified Offeror. Therefore, as the Best Qualified Offeror, we would like to begin

negotiations with you.

Please submit your price proposal and your cost or pricing data no later than 3:00 p.m., Thursday,

March 21, 2019, and we will begin negotiations on Friday, March 22, 2019 at 10:00 a.m. at the

small conference room, Ricardo J. Bordallo, Governor’s Complex, Adelup, Guam.

Pursuant to 2 CFR § 200.323(b), please include profit as a separate item in your proposed budget

and pricing.
Thank you.
Sincerely,
o P

TYRONE J. TAIPANO
Procurement Officer/Acting Director,
Bureau of Statistics and Plans

Guam Coastal Management Program~Land Use Planning~Socio-Economic Planning~Planning Information~Business & Economic Statistics B
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SAGAN PLANU SIHA YAN EMFOTMASION

Government of Guam
P.O. Box 2950 Hagétiia, Guam 96932
Joshua F. Tenorio Tel: (671) 472-4201/3 Tyrone J. Taitano
Lieutenant Governor Fax: (671) 477-1812 Director

Lourdes A. Leon Guerrero
Governor of Guam

NOTICE OF TERMINATION OF NEGOTIATIONS

MAR 2 2 2018

TO: Mr. John Duenas, Principal Broker, RE/MAX Diamond Realty
ADDRESS: 238 E. Marine Corps Drive, Suite 202

FROM: Procurement Officer

DATE: March 22, 2019

RE: RFP-BSP-2019-001 re: Procurement of Professional Services to Provide

Information Technology Infrastructure, Site Security, Support and Management,
and IT Compliant Office Space to Conduct the 2020 Guam Census
SUBJECT:  Notice of Termination of Negotiations

Hafa Adai Mr. Duenas,

Thank you for your interest in the RFP referenced above. Your company is receiving this notice
because compensation and contract requirements could not be agreed upon during negotiations
conducted for this solicitation. We regret to inform you that due to the large disparity between
the prices discussed during negotiations and the available funding under the terms and conditions
of Federal Award/Contract No. 1333LB19C00000003, the Bureau of Statistics and Plans has no
further recourse but to terminate further negotiations with your company for this RFP. The
specific items we could not agree to were:

1. making certain that the offeror has a clear understanding of the scope of services, specifically,
the essential requirements involved in providing the services in the RFP; and

2. agreeing upon compensation which is fair and reasonable, taking into account the estimated
value of the required services, and the scope, complexity, and nature of such services.

We sincerely thank you for your interest in this solicitation. Should you have any questions,
please contact me at 472-4201/2/3.

Sincerely,

iy G

¥YRONRE J. FAITANO
Procufement Officer/Director,
Bureau of Statistics and Plans

Guam Coastal Management Program~Land Use Planning~Socio-Economic Planning~Planning Information~Business & Economic Statistics
Exhion
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Tyrone J. Taitano ' , é.'A %
Director / *

Bureau of Statistics and Plans (BSP)
513 West Marine Corps Drive
Ricardo J. Bordallo Complex
Hagatna, Guam 96910

Subject: RFP-BSP-2019-001 Procurement of Professional Services to Provide Information Technology
Infrastructure, Site Security, Support and Management, and IT Compliant Office Space to
Conduct the 2020 Guam Census

Re: Protest of the Termination of Negotiations per Notice Dated March 22, 2019

Hafa Adai Mr. Taitano,

Thank for your Notice of Termination of Negotiations dated March 22, 2019. For the record, RE/MAX
Diamond Realty received the Notice on Tuesday, March 26, 2019 via hand delivery. This letter serves as our
formal protest of the Bureau of Statistics and Plan’s decision to terminate negotiations.

While we failed to reach agreement on compensation during our March 22" negotiation session, we
believe your listed reasons for terminating negotiations are incorrect and disingenuous. The following are
those reasons restated.

1. Making certain that the offeror (RE/MAX Diamond Realty) has a clear understanding of the scope of
services, specifically, the essential requirements involved in providing the services in the RFP; and

2. Agreeing upon compensation which is fair and reasonable, taking into account the estimated value
of the required services, and the scope, complexity, and nature of such services.

As to Reason 1., we believe our Project Team had a clear understanding of the scope of services as defined
in the RFP. Section Ill, Scope of Services of the RFP defines the requirements of the Design and Installation
phase of the proposed contract (Subsection 2. Services Required: a. Design and Installation). Furthermore,
Paragraph iii. Office Space ends the provision by stating that “Interested offerors shall submit an office
layout(s) with the RFP, which must include approximate square footage for the following areas at a
minimum. This was followed by 21 separate descriptions of office space requirements. In fact, all 20 pages
of the scope of services defined specific project requirements that formed the bases for our price proposal.

During our brief discussion at our March 22™ negotiation session, the BSP legal representative asserted
that the scope of services were simply guidelines for preparing the price proposal. This assertion is
inconsistent with the provisions of the RFP. If BSP intended the scope of services to be mere guidelines, the
Bureau should have clearly stated this intent in the RFP documents. It was obvious to our Project Team
that, as astounding as this may seem, it was BSP that did not have a clear understanding of the scope of
services.

238 E. Marine Corps Drive, Suite 202 | Hagatna, Guam 96910
T: (671) 479-9532 | remax-diamondrealty-guam.com
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As to Reason 2., the determination of what constitutes a fair and reasonable price can only be made if the
price point for a good or a service is fair to both parties involved in a transaction. This amount is based
upon a stated specification of the item or the scope of the service, prevailing conditions and the timeliness
of performance. In the case of BSP’s solicitation, the scope of services defines the basis for pricing. BSP
cannot possibly determine if RE/MAX Diamond Realty’s price proposal is fair and reasonable unless it can
compare our pricing with that estimated by BSP based on a common understanding of the scope of
services. You indicated in our meeting that your budget was $1 million. A comparison between your
detailed pricing that established your $1 million budget and our detailed pricing based on your scope of
services is the only way to determine if our pricing is indeed fair and reasonable. If BSP’s intended scope of
services is more or less than what is stated in the RFP, then your solicitation is defective and your reason for
determining that our price is not fair or reasonable had no basis.

We entered negotiations with the willingness to discuss the price for each item of infrastructure and service
as articulated in the scope of services with the goal of reaching agreement on a fair contract price. If during
or after negotiations, we find that we simply cannot arrive at a mutually agreed price, then BSP would be
justified in deciding to move on to the next qualified offeror. However, this did not occur and you simply
asked me if our Project Team was willing to reduce our pricing to meeting your $1 million budget. My
answer was that, based on the RFP scope of work, we could not.

RE/MAX Diamond Realty does not accept your reasons for terminating negotiations. Ifitis BSP’s intent
that the scope of services articulated in the RFP are mere guidelines and not requirements, then the
solicitation is ambiguous and must be reissued with BSP’s intention clearly stated.

/ JOHN P. DUENAS
/ Principal Broker

238 E. Marine Corps Drive, Suite 202 | Hagatna, Guam 96910
T: (671) 479-9532 | remax-diamondrealty-guam.com
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Lourdes A. Leon Guerrero

Governor of Guam
Government of Guam Tyrone J. Taitan
P.O. Box 2950 Hagatfia, Guam 96932 y ’I‘)e.r - 0
Joshua F. Tenorio Tel: (671) 472-420173 trector
Lieutenant Governor Fax: (671)477-1812 Matthew C. Santos
) Deputy Director

NOTICE OF DETERMINATION TO PROCEED WITH PROCUREMENT

TO: Mr. John Duenas, Principal Broker, RE/MAX Diamond Realty

ADDRESS: 238 E. Marine Corps Drive, Suite 202, Hagatna, Guam 96910

FROM: Procurement Officer

DATE: March 28, 2019

RE: RFP-BSP-2019-001 re: Procurement of Professional Services to Provide

Information Technology Infrastructure, Site Security, Support and Management,
and IT Compliant Office Space to Conduct the 2020 Guam Census
SUBJECT: Notice of Determination to Proceed with Procurement

Hafa Adai Mr. Duenas,

Pursuant to 2 GAR, Div. 4 § 9101(e)(1), the Bureau of Statistics and Plans (“BSP”) has determined
that it is in the best interests and necessary to protect the substantial interests of the public, the
government of Guam, and BSP to proceed with the procurement process and award of a contract
for RFP-BSP-2019-001 without delay based on the terms and conditions and requirements of
Federal Award/Contract No. 1333LB19C00000003.

Smcerely,

Matthew Santos
Acting Director,
Bureau of Statistics and Plans

Guam Coastal Management Program-Land Use Planning~Socio-Economic Planning~Planning Information~Business & Economic Statistics
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Lourdes A. Leon Guerrero

Governor of Guam
Government of Guam Tyrone J. Taitano
P.O. Box 2950 Hagitfia, Guam 96932 yroDe_ -
Joshua F. Tenorio Tel: (671) 472-4201/3 irector
Lieutenant Governor Fax: (671) 477-1812 Matthew C. Santos
’ Deputy Director
Mr. John Duenas .
Principal Broker APR 10 2019
RE/MAX Diamond Realty

238 E. Marine Corps Drive, Suite 202
Hagatna, Guam 96910

SUBJECT:  Notice of Award for RFP-BSP-2019-001 Procurement of Professional Services
To Provide Information Technology Infrastructure, Site Security, Support and
Management, and IT Compliant Office Space to Conduct the 2020 Guam Census

Dear Mr. Duenas:

This Notice of Award is issued in regard to the subject Request for Proposals (RFP), issued by the
Government of Guam Bureau of Statistics and Plans for the Procurement of Professional Services
to Provide Information Technology Infrastructure, Site Security, Support and Management, and
IT Compliant Office Space to Conduct the 2020 Guam Census. The Bureau of Statistics and Plans
has evaluated the proposals received using the evaluation criteria identified in the RFP, and the
Bureau of Statistics and Plans is hereby announcing its award to the following Offeror:

¢ Quantum Technology Group

The award is conditioned upon the successful execution and final approval of the contract by all
parties required by Guam law. This notice does not constitute the formation of a contract between
the Bureau of Statistics and Plans and the successful Offeror. The successful Offeror shall not
acquire any legal or equitable rights relative to the contract services until a contract containing
terms and conditions acceptable to the Government of Guam is executed. The Bureau of Statistics
and Plans further reserves the right to cancel this Notice of Award at any time prior to the execution
of a written contract in accordance with the provisions of the Guam Procurement Law and any
other applicable laws or regulations.

Sincerely,

P

Director

Bureau of Statistics and Plans

513 West Marine Corps Drive

Ricardo J. Bordallo Governor’s Complex
Hagatna, Guam 96910

Guam Coastal Management Program-Land Use Planning-Socic-Economic Planning~Planning Information~Business & Economic Statistics
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